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EXECUTIVE SUMMARY

This is our Final Report. It differs markedly from our Interim Report in structure and content layout
as a direct result of the manner in which the gowaent received our Interim Report. This change

of strategy on our part, amongst other imperatives, is a full acknowledgement that the government
is entitled to demand of us a Final Report of a kind that suits its purposes. However we do have a
duty to repot the truth as we discovered the truth through our investigations, in the context of our
own experiences as well as offer best options on the way forward.

This Commission of Inquiry (COI) was established by Acting Prime Minister Hon. Sam Abal MP
pursuant b his powers under Section 2 of the Commission of Inquiry Act (Chapter 31) on 21st July
2011 to investigate and inquire into SABLs and their operations.

Growing concerns over the way in which SABLs were being acquired and the manner in which
SABLs were haj used for dubious agriculture and business purposes, as some instances indicated,
generated heated debate. It was estimated that over 5.2 million hectares of customary land around
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containing tropical hardwoods. It was estimated that more than 400 SABLs have been issued over
customary land since the early 1980s to the time this COI was set up.

The turnkey event that singularly galvanized government intmaavas the James Cook University
conference in Cairns, Australia in March of 2@&fere sociabnd environmental scientists, natural
resource managers and ngyovernmental organizations from Papua New Guinea (PNG) and other
countries metto discussfutdr Y I y I 3SYSyid YR O2yaSNBIF A2y 27F t
figure of 5.2 million hectares of customary land being alienated through SABLs was first noted at
that conference. It was resolved there that appropriate actions be taken to halt furtheert gf

SABLs by Department of Lands and Physical Planning and issue of Forest Clearance Authority (FCA)
by PNG Forest Authority. The conference called for an inquiry to be set up by government to
inquire into the application, registration, processing asduie of SABLs. The conference further

called for a moratorium to be imposed on processing of SABL applications while the inquiry was
being carried out.



The government moved proactively and set up this COIl. By a set of wide Terms of Reference (TOR)
this COMwasdirected to investigate seventtyvo (72) SABLs scattered around the country. Dgri

the course of our inquiry three (3hore SABLs were added, ieasing the total number of SABLs

we needed tanvestigateto seventyfive (75).

We were initially taskedo complete inquires within three (3) months, by which time we were to
provide a Final Report containing our findings and recommendations to the government. The initial
three months was simply inadequate. We were directed to investigate a large numB&RBifs and

the wide ranging TOR obligated us to carry out investigations into many aspects. Critical intervening
factors affected our progress too. Therefore an extension of a further three months was given.
However, as it turned out, the extra time alsooped inadequate. Our recommendation for the
government to properly fund and capacitate future Commissions of Inquiry like ours is fully
informed by hardships we faced.

We adopted a three phased approach to our inquiry. The first phase involved a combtmefcf

all three Commissioner Waigani, through which we received preliminary evidence from our Legal
and Technical team on the 75 SABLs. Preliminary evidence was presented in the form of Opening
Statements. Evidence provided in the Opening Statemensspwianarily sourced from Government
Printing Office (National Gazette); Department of Lands and Physical Planning (DLPP); Department
of Agriculture and Livestock (DAL); Department of Environment and ConseryBi€®); Papua

New Guinea Forest Authority (BIW¥A); Papua New Guinea Investment Promotion Authority (IPA);
and through a combined presentation from the National Research Institute (NRI) and the National
Land Development Program (NLDP) office.

In the second phase the COI was divided into three teaomeposed of a Commissioner and legal
and technical officers, and dispatched to conduct onsite hearings in respect of the 75 SABLS
individually.

The third and final phase was a final hearing, conducted by the Commissioners separately or jointly
as appropriag¢, to consolidate and adjust evidence contained in the Opening Statements with
evidence gathered during the onsite hearings.

For the record phase two and three activities were disrupted by funding and other issues,
including critical intervening eventsahhave plagued this Inquiry.

We provide a summary of our findings in the context of the legislative foundation for SABLS, the
Department of Lands and Physical Planning processes by which customary land is acquired by the
State and leased back to the custary landowners or their nominees, and the network of inter
departmental approvalsind regulatory processes that facilitate agriculture and business activities

on SABLs.

SABLs are facilitated through Sections 11 and 102 of the Land Act 1996 (the Landriick)
together. The State acquires customary land under Section 11 of the Land Act through an
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carried out for the State to acquire customary land under Sectofithe Land Act (Acquisition by
Agreement), is also utilized to obtain informed consent of the affected landowners before their
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acquired under Section 11 of the Land Act is simultaneously$el a SR o6& GA Gt S RSS
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SABL process itself.

We recommend that theurrent SABL setup be done away entirely. We have carefully considered
the option of retaining the SABL setup as optional method for availingustomary land for
national development. We have fully considered retaining the SABL setup with more stringent
safety features. In the end our view is that the inherent risks associated with the option are
unacceptable becae we believe any reforms to the law or process may not satisfactorily remove
the loop holes, inadequacies or permissive ambiguities that are being used to abuse the SABL
process and hijack land use after SABLs are granted.

Whilst we do note that there aresome success stories, especially in relation to relatively smaller
SABLs, we have discovered serious problems with most of the SABLs. Our findings in all the
individual SABLs are set out appropriately, with their full details and respective recommersdation
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(1) In the first part we suggest way forward recommendations. We recommend that the
mechanism for acquiring and releasing customary land as SABLs fdodaed development be

reviewed with a view for it to be replaced with a better and risk free option. We recommend that a

land policy platform that underpins land access and use options be adopted. We recommend that
DLPP practices be streamlined and strengthened. We recommenad thetter option for accessing
customary land for development be identified and process pathway which clearly shows all the
GAGEE ad02L) LRAYGA 2y GKFG 0SGGSNI 2LI0A2y Q& LINRBO

(i) We further recommend that the processes within DAL, PNGPEC, and IPA be fully
reviewed and mapped, to indicate their operating linkages. We have found inadequacies in all the
respective implementing agencies. We therefore recommend options for their capacity and
structural adjustments.

(i)  In the second pa we deal with SABLs we found to be innégy. We identify any irregular
SABLs and describe the nature of their irregularity and provide options for rectification or
nullification as the case may be.

(iv)  Thirdly we recommend prosecution of all persongl amtities implicated in any unlawful
activity.

(v) Our final and signature recommendation is that the government urgently settle a National
Land Policy platform. We recommend a critical review of all lamé to harmonize practice and



procedures for thdand laws and their requirements, which will definitively settle the Overarching
National Land Policy. policy platform will set the foundation for harmonizing the legal framework
and pave the way for the State to access customary land in athreatening and landowner
friendly way.

(vi)  We recommend that this National Land Policy be settled first so that the legislative and
process reforms, as well as capacity and structural adjustments for implementing government
agencies, can be informed in the propamtext.

As we did in our Interim Report we acknowledge the cooperation of representatives of the
agencies of government that deal with SABL, namely DLPPPRNGEADEC; IPA; and Department

of Provincial and Local Level Government (DPLLG) and respemiviacial Governments of the
provinces where the 75 SABLSs are located, all stakeholders, all interested parties and everyone who
came forward to provide information and assistance to this COI.

John Numapo
Chief Commissioner
Port Moresby

21 June, 2013
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A. INTRODUCTION

1. Background

The introduction of Special Agriculture and Business Lease (SABL) by the government
was noble and welntended but with no proper checks and scrutiny overtime,
scrupulous individuals and corrupt government offictalsk advantageand abused the

SABL process. This resulted in land held under customary tenure been drastically
reduced from 97% to 86% representing a decline dflifi customary landownership

over the yearsThis present a huge problem in a country such as PNG where bulk of its
population live in rural areas andrea subsistence farmers living dheir land for
sustenance and survival. In addition, the present pofoitagrowth at 7.5% has now
made customary land become scarce giving rise to land disputes and other social and
law and order problems.

Land under the leaskeaseback for Special Agriculture and Business Leases (SABL) is not
meant to be sold or permanentlglienated. The title held in SABL by a leaseholder is
only temporary and the land reverts back to the customary landowners after the
expiration of the lease. And because the acquisition of title is for temporary period only
no payment of rent or compensain (for conversion to title) by title holders is
permitted.

{!. [ é61a AYUGUNRBRdAzZOSR Ay siokh&y lantowrters tdrgeerup Q& (0 2
their customary land for business and other economic activities. It was established
essentially to create busass opportunities for the |lad people and empower therio

participate meaningfully in the economic development of the country. The lease
leaseback scheme is intended to create a good title over the land which can be used as
collateral to obtain mortgageof business activities.

CKS LINAYIFNE NBFazy F2N (K Sease ddckiiStdld: A y @2 f
firstly, converting customary land into a State lease provides the guarantee and the
security for purposes of bank loans and; secondly, the Staseahduty to protect and
safeguard the interests of customary landowners to ensure that customary land is not
permanently taken away from them (total alienation).

The leasdease back scheme was introduced because of the long delay in the
introduction of wistomary land registration and the delays encountered in the tenure
converting customary land. Tenure converted land was subject to very strict limitations
which discouraged banks and other lenders from lending money on tenure converted
freeholds. With theleaseleaseback, there are no legal limitations and it provided a
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better secuity. Once the land is leased to the State it becomes a State Lease and

Of FaaAFASR a alftASYlIGSR tFyRé IyR Odzaiz2y
land is suspende for the term of the lease. The State Lease is registered under the
Land Registration Act (Chapter 1&)d is governed by the provisions of that Act and

the Land Act (Chapter 185t would then be treated as a normal lease just like any

other State leass recognized by law with government guaranteed title to the land. The

only difference is that the land reverts back to the landowners after the expiration of

the lease.

Establishment of the Commission of Inquiry (COIl) into Special Agriculture
& Businesd eases (SABL)

The Commission of Inquiry (COI) into the Special Agriculture and Business Leases (SABL)
was established by the Acting Prime MinistemHS8am Abal, MBy virtue of his powers
conferred under Section 2 of thEommission of Inquiry Act (Chapt&l) through an
Instrument dated 21 July, 2011. The instrument also appointéde following
Commissioners:

(i) John Numapo Chief Commissioner &hairman
(i)  AloisJerewar Commissioner
(i)  Nicholas Mirou- Commissioner

The Counsel Assisting and othertiacal staff were also appointed to aststhe COI
consisting othe following:

(i) Simon Ketarg Counsel Assisting

(ii) Paul Tusaig Senior Counsel assisting the Counsel Assisting
(i)  Jimmy Bokomg Assisting Counsel

(iv) Mayambo Peiput Senior Technical Advisor

(v) MarkPupakag Technical Advisor

(vi) Avia Koiserg Technical Advisor

(vii) Wemin Boi Technical Advisor

(viii) Mathew Yuangwy Secretary to COI
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Terms of Reference (TOR)

The Terms of Reference (TOR) provided and gives the Commission of Inquiry into the
Special Agriculture @hBusiness Lease (SABL) specific reference points to investigate
and inquire into and report on them.

The COI into the SABL were given the following Terms of Reference (TOR):
(@) Determine the legal authority for the issuance of SABL; and

(b) Determine tle procedure for the issuance of SABL in accordance with the legal
authority if any; and

(c) Inquire into and confirm the number of SABL issued to date and the particulars of
each including:

I. location; and
ii.  customary ownership whether there are angmlites regarding SABL; and

iii.  prior informed consent and approval by customary landowners for the issue
of SABL over the particular customary the subject of each SABL; and

iv. in whose name the title to the SABL is held; and

v. if not in the customarylandowners name then in whose name is the
particular SABL title is held; and

vi. if not in the customary landowners name then by what authority and
whether it is lawful under the relevant legislation for the title to be held by a
non-customary landowner dhe land the subject of the particular SABL; and

vii.  if all of the matters in the preceding splaragraph (i) and (vi) involved duly
granted approvals and permits from the Departments of Agriculture and
Livestock; Environment and Conservation; LandsPanical Planning and
PNG Forest Authority; and

viii. inquire into and determine if the requisite or subsequent approvals
determined under proceeding sylaragraph 3 (vi) were lawful and duly
obtained; and

iX. inquire into and determine if Forest Clearan&uthority (FCA) in respect of
each SABL complied with the proportionate agriculture development input;
and

X. inquire into and determine if FCA in respect of each SABL complied with the
Environment Permit terms and conditions; and
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Xi. inquire into and deermine if any official or individuals, both citizens and
foreigners have engaged in unethical and/or criminal conduct in the course
of the operation of each SABL including:

T
1

Note:

employment of illegal Immigrants; and

engagement in illicit or illegal trade incling sale and consumption of
drugs, prostitution, firearms and pornography; and

unethical conduct in the disregard for the customs and traditions of
the local area and sacred grounds; and unlawful and unethical
mistreatment of the local people in undernmg their dignity and
respect; and

inquire into and assess the effectiveness of existing legal and policy
framework in the improved management of SABL in future including
facilitating the applications from legitimate applicants; and

inquire into and determme if all of the seventfive (75) SABLs covering
approximately 5.2 million hectares of customary land in PNG had
complied with the existing legal and policy framework, incorporation
of Land Groups Act 1974, the Land Act 1996, the Forestry Act 1991 and
the Environment Act 2000.

1 There are certain aspectdf the TOR (e.g. Clause xic(ijii)) that were not investigated
in greater detail due to time catraints and lack afesources.

{SS TI1LISYRAE WYmMQ F2NJ GKS F2tt26Ay3aY

® Instruments of Appointments

(i) Staement of Case

(i)  Terms of Reference (TOR)

4. List of Special Agriculture & Business Leases (SABLS) referred to the COI

A total of seventytwo (72) SABLs were referred to the COIl but during the course of the
inquiry another three (3inore SABLs were added orit is interestig to note that from

the listthat many of the SABLs were subleasedhe developers for a period up to 99
years for the sme period as granted under the hedehse This effectively means that
the land owners have transferred all tihheightsto the developers leaviop no residual
rights of any kindto the land owners. In effct, i KS adzo 2SO0 tdtdlly R

KT
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most cases, foreign@rompanies or entities.

Out of the seventyfive (75) SABLs referred tbe COI, a total of fifteight (58 were
granted 99 year leasaunder a'Bub-leas€arrangement Five (5) SABLs were granted a
70 year leasedwo (2) were granted 50 year leasas)e (1) was given a 45 yelaase

and eight (8) were given 40 year leas@ne of the SABL does not have any detail
relating to the term of the lease but it presumed that a 99 year lease would have been
grantedas a standard practicamilar to the majority of the other SABLSs.

FULL LIST OF THE SEVHIWME (75) SABLS

FOWSTSNI G2

I Yy SEdzNB

ameé 0

GAZETTED SPECIAL AGRICULTURE AND BUSINESS LEASES GRANTED TO COMPANIES NUMBERE

NO GRANTEE Term Area Land Description
(Years (Hectareg Portion Project Developer Pro(;nnc Notes

1 VAILALA OIL PALM 99 11,800.00 377C GULF In process
LTD

2 TRUKAKE LIMITED 99 120.70 46 No record ENBP No record

3 BARAVA LIMITED 99 244.7/00 307 No record ENBP No record

4 LOLOKORU 45 1750.00 1C NBPOL NBPOL WNBP No record
ESTATES LTD

5 BAINA AGRO 40 42,100.00 29C Baina Nasyl 98 CENTRA  Approved
FOREST Agroforestry L

6 ROSELAW LTD Idumava Multi | Dynasty

99 25.118 2541C Purpose Real Estate NCD No record
Marine Facility | (RH
Subsidiary)

7 PULIE ANU ?? see also

PLANTATION 99 42,233.00 396C Pulie Oil Paim WNB No record
Project Below

8 VANIMO JAYA LTD West Aitape | OneUni
& ONE UNI 99 47,626.00 248C (Port 248C) Developme WSP Approved
DEVELOPMENT Agroforestry | nt
CORPORATION Project Corporation

9 ZIFASING CATTLE 50 8374.23 79 No recod Morobe No record
RANCH

10 PERPETUAL 50 283.29 19C No record GULF No record
SHIPPING LTD

11 CASSAVA ETAGON 99 20,000.00 884C No record NIP No
HOLDINGS LTD record/DNPM

12 EMIRAU TRUST 99 3,384.38 53C58C No record NIP No record
(LIMITED)

13 CHANGHAE 40 1656.00 519C Cassava Changae CENTRA Not
TAPOKA (PNG) BioFuel Project | Tapioka L FCA/Approve
LIMITED (PNG) Ltd d

14 CHANGHAE 40 74.87 444C Cassava Changae CENTRA Not
TAPIOKA (PNG) Biofuel Project | Tapioka L FCA/Approve
LIMITED (PNG) Ltd d

15 CHANGHAE 40 66.77 446C Cassava Changae CENTRA Not
TAPIOKARNG) Biofuel Project | Tapioka L FCA/Approve
LIMITED (PNG) Ltd d

16 CHANGHAE 40 2,514.00 517C Cassava Changae CENTRA Not
TAPIOKA (PNG) Biofuel Project | Tapioka L FCA/Approve
LIMITED (PNG) Ltd d
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17 CHANGHAE 40 3,573.00 518C Cassava Changae CENTRA Not
TAPIOKA (PNG) Biofuel Project | Tapioka L FCA/Approve
LIMITED (PNG) Ltd d

18 CHANGHAE 40 2,514.00 521C Cassava Changae CENTRA Not
TAPIOKA (PNG) Biofuel Project | Tapioka L FCA/Approve
LIMITED (PNG) Ltd d

19 CHANGHAE 40 2,514.00 520C Angoram Brilliant CENTRA Not
TAPIOKA (PNG) Integrated Investment L FCA/Approve

Project Ltd d

20 BRILLIANT 99 25,600.00 146C Tufi Wanigela | Victory ESP Approved
INVESTMENT Agroforestry | Plantation
LIMITED Project Ltd

21 OKENA GOTO 99 28,100.00 146C Yumu Agre Aramia ESP Approved
KARATO Forestry Project| Plantation
DEVELOPMENT Ltd
CORPORAON LTD

22 YUMU RESOURCH 99 115,000.00 30C CENTRA  Approved
LTD L

23 KOARU RESOURC 99 59,460.00 323C Kerema Agre Pacific Approved
OWNERS forestry Palm | Internation Gulf
COMPANY LIMITEL Oil Project al

Resources
(PNG) Ltd

24 RAKUBANA 99 24,581.00 871C Danfu SABL Tutuman Approved
DEVELOPMENT Developme NIP
LTD nt Ltd

25 TABUT LIMITED 99 11,864.00 885C Mamiru SABL Tutuman NIP Approved

Dev Ltd

26 UMBUKUL LIMITEL 99 25108.00 886C No Record NIP Approved

27 CENTRAL NEW 99 56592.00 887C Central New | Tutuman NIP Approved
HANOVER LIMITEL Hanover SABL | Dev Limited

28 MEKEO 99 116,400.00 45C Mekeo Albright Approved
HINTERLANDS Hinterland Oil | Limited CENTRA
HOLDINGS LTD Palm Project L

29 WOWOBO OIL 99 23,180.00 4C Wowobo Oil | Reko (PNG)| GULF Approved
PALM LIMITED Palm Ltd

Plantations

30 AKAMI OIL PALM 99 231.20 104C Roka Mini Oil | Expection Approved

ESTATE LIMITED Palm Estate | Hicks WNBP
Constructio
n Ltd

31 AKAMI OIL PALM 99 345.75 2628C Roka Mini Oil | Expectation No record

LIMITED Palm Estate | Hicks WNBP
Constructio
n Ltd

32 POMATA 99 15,000.00 196C Sigite Mukus | Gilfford Ltd No record
INVESTMENT Integrated WNBP
LIMITED Development

Project

33 NAKIURA 99 16,100.00 198C Sigite Mukus | Gilfford Ltd No record
INVESTMENT Integrated ENBP
LIMITED Development

Project

34 RALOPAL 99 11,300.00 197C Sigite Mukus | Gilfford Ltd No record
INVESTMENT Integrated ENBP
LIMITED Development

Project

35 BEWANI PALM OIL 99 139,909.00 160C Bewani Oll No record
DEVELOPMENT Palm WSP
LTD Development

36 SEPIK OIL PALM 99 116,840.00 144C Turubu Wewak Approved
PLANTATION LTD Integrated Agriculture ESP

Agriculture Developme
Project nt Ltd

37 RERA HOLDINGS 99 68,300.00 2C Mukas Melkoi | DD Lumber No Record

LIMITED Integrated Ltd WNBP

Agricultue
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Project
38 ABEDA AGRO 99 11,700.00 409C Abeda Albright Approved
FOREST LIMITED Integrated Limited CENTRA
Agroforestry L
Project
39 AKIVRU LIMITED 99 6,111.00 398 Puli Anu Qil Monarch No record
Palm Project | Investment | WNBEP
s Limited
40 IVAGA OUROUINO 99 10,741.00 397 Puli Anu Ol WNBP No record
MUSENAMTA Palm Project
41 POLOPO LIMITED 99 8,328.00 35 Puli Anu Ol WNBP No record
Palm Project
42 KAVUN LIMITED 99 7,161.00 34 Puli Anu Ol WNBP No record
Palm Project
43 GORORANTO 99 8,893.00 33 Pulie Anu Oil WNBP No record
LIMITED Palm Project
44 MUSIDA HOLDING 99 211,600.00 16C Revokedd now n/a ORO Approval
LIMITED (Court part of Portion Withdrawn
Revoked) 17C
45 EAST WAII OIL 99 21,108.00 5C ?? GULF No record
PALM LIMITED
46 AIOWA OIL PALM 99 12,341.00 6C ?? GULF No record
LIMITED
47 NUKU RESOURCE 99 239,810.00 26C Nuku (Port 26C | Skywalker WESTE Approved
LIMITED Integrated Global RN
AgroForestry | Resources
Project (PNG) LTD
48 TUMU TIMBERS 99 790,800.00 1C Kumul Dosa | Rimbunan ESP & No record
DEVELOPMENT Hijau WSP
LTD
49 LAALI 70 7,170.00 5C Wawoi Guavi | Rimbunan WESTE| Pending (in
INVESTMENTS Oil Palm Project| Hijau RN process)
LIMITED
50 MUDAU 70 10,450.00 6C Wawoi Guavi | Rimbunan WESTE| Pending (in
INVESTMENT Oil Palm Project| Hijau RN Process)
LIMITED
51 GODAE LAND 70 15,153.00 7C Wawoi Guavi | Rimbunan WESTE| Pending (in
GROUP INC Oil Palm Project| Hijau RN process)
52 HAUBAWE 70 11,110.00 8C Wawoi Guavi | Rimbunan WESTE| Pendng (in
HOLDINGS Oil Palm Project| Hijau RN process)
LIMITED
53 FOIFOI LIMITED 70 33,900.00 9C Wawoi Guavi | Rimbunan | WESTE | Pending (in
Oil Palm Project| Hijau RN process)
54 UNUNG SIGITE 99 13,000.00 27C Sigite Mukus | Gilford WNBP Approved
LIMITED Integrated Limited
Development
Project
55 KONEKARU 99 457.00 2465C Konekaru Activities CENTRA  No record
HOIDINGS LTD Holdings under PNG L
LNG
56 KONEKARU 99 98.00 2466C Konekaru Activities CENTRA  No record
HOLDINGS LTD Holdings under PNG L
LNG
Leighton
(PNG) Ltd
57 TORIU TIMBERS 99 11,240.00 904C ENBP Approved
LIMITED
58 TORIU TIMBERS 99 42,240.00 903C ENBP Approved
LIMITED
59 MAPSERA 99 54,384.00 54C ESP In Process
DEVELOPMENT
CORPORATION LT|
WEST MAIMAI
60 INVESTMENTS LTI 99 149,000.00 594C WSP Approved
& YANGKOK
RESOURCES

LIMITED. PALAI
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RESOURCES LTD
(JOINT TENANTS)

61 POROM COFFEE 99 24.10 302C WHP No record
LIMITED

62 VEADI HOLDINGS 99 1057.45 2485C CENTRA No record
LIMITED L

63 KEMEND 99 41.30.00 155C WHP No record
KELBAKEI
INVESTMENT LTD

64 TOSIGIBA 99 632,538.00 14C WESTE No record
INVESTMENT RN

65 NORTH EAST WES 99 470,642.00 1C WESTE No record
INVESTMENTS LTI RN
(NEWIL)

66 NORTH EAST WES 99 149,117.00 27C WESTE No record
INVESTMENTS LTI RN
(NEWIL)

67 MUSA VALLEY 99 320,060.00 17C ORO Approved
MANAGEMENT
COMPANY LIMITEI

68 WAMMY LIMITED 99 105,200.00 27C WSP Approved

69 AINBAELIS 99 22,850.00 40C WSP In process
HOLDINGS
LIMITED

70 HEWAI 99 358.00 351C SHP No record
INVESTMENT LTD

71 PURARI 99 656,034.00 8C (GP) GULF No recad
DEVELOPMENT
ASSOCIATION INC

72 OSSIMA 99 31,430.00 163C WSP In process
RESOURCES
LIMITED

73 VAILALA OIL PALM 99 11,800.00 377C GULF In process
LIMITED

74 URASIR 99 112,400.00 16C MOROB| In process
RESOURCES E
LIMITED

75 NUNGAWA 99 109,580 55C ESP Approved
RAINFOREST
MANAGEMENT
ALLIANCE LIMITEQ

5. Legislative & Policy Framework ddABL
() Legislative Framework

There are a number dégislationghat provides the basic legal framework for the
administration of SABheagencies of government responsible for SABLrassu
their powers and authority from these legislations to dischatigeir respective
functions roles and responsibilitiggertaining to SABL.

The principal legislatiothat deak specificallyith SABL ishe Land Act 1996.
Sectionsl1 and 102 of the.andAct 1996relates toacquisiton of customary land

Sections 11 and 102 of theand Actl996are set out below.
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Section 11 W! OljdzZA aAGA2y 2F [/ dzZAG2YFNE [FYyR T2
and Businesp S| 4 S®Q

Subsection (1): The Minister may leaseustomary land for the purpose of
granting a special agricultural and business lease of the |&uthsection (2):
Where the Minister leases customary land under Subsection (1), an instrument of
lease in the approved form, executed by or on behalf of thstomary
landowners, is conclusive evidence that the State has a good title to the lease and
that all customary rights in the land, except those which are specifically reserved
in the lease, are suspended for the period of the lease to the Sabesecton

(3): No rent or other compensation is payable by the State for the lease of
customary land under Subsection.(1)

Section 10Z WDNJ yi 2F {LISOALFf ! ANAOdzZ GdzNI £ |y

Subsection (1): The Minister may grant a lease for special agricultiaat
business prposes of land acquired undexcion 11.

Subsection (2):A special agricultural and business lease shall be granted
to a person or persons; or
to a land group, business group or other incorporated body,

to whom the customary landowneisave agreed that such a lease should be
granted.

Subsection (3) A statement in the instrument of lease in the approved form
referred to in Section 11 (2) concerning the person, land group, business group or
other incorporated body to whom a special agharal and business lease over

the land shall be granted, is conclusive evidence of the identity of the person
(whether natural or corporate) to whom the customary landowners agreed that
the special agricultural and business lease should be granted.

Subsection (4): A special agricultural and business lease may be granted for such
period, not exceeding 99 years, as the Minister seems proper.

Subsection (5): Rent is not payable for the special agricultural and business lease.

Subsection (6): Section®468 to 76 inclusive, 82, 83, 84 and 122 do not apply to
or in relation to a grant of a special agricultural and business lease.

Subsection (7): Notwithstanding anything in this Act, a special agricultural and
business lease shall be effective from ttete on which it is executed by the
Minister and shall be deemed to commence on the date on which the land subject
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to the lease was leased by the customary landowners to the State under Section
11.

Sections 11 and 10dasicaly outline a Wvo-step process@ (h acquiring
customary land for SABL purposésstly, the State acquires a lease over the
Odza i 2YFNE fFYR 6KAOK A& 2F0iSy NBTFTSNNBR
executed between the Minister for Lands & Physical Planning on behalf of the
Stae and the customary landowners or tinegepresentatives pursuant toegtion

11 of theLand Act The customarydndownersmust give their consentand sign

0KS NBtS@lryd fSFasS R20dzySyda G2 AYRAOI i
acquistion of their land for SABL purpose$he second step involves the State
leasing the land to a nominated developer (lessee) for Special Agriculture and

. dza Ay Saa LizNLJE &S & Sday R Sdidebfand anérglstomary
landownerspursuant to Section 102n most cases, the sulease will outline the

type of agricultural project and/obusinessactivities to be undertaken on the

land leased for SABL.

(i)  Policy Framework

There is no clear policy framewopler seon SABL. The absence of a proper policy
framework on SABL has resultedad hocproceduresand practices been used

This has resulted iabuse and manipulationf the procesdy corrupt individuals

and people with vested interests. The Acting Secretary of the Department of
Lands & Physical PlannifgLPPRomily KilePatin his evidence to the COI stated

that there are no clear policy guidelines on SABL since the concept oHdaase

back was introduced. Mr KHaat admitted thatthe department has failed to
develop a workable policy frameworkhdt guides the administration and
management including the implementation of SABThere is no clear policy
particularly outlining the process and procedures relating to the application,
processing, registration, approval and issuance of SABL titles. Ilbseace of a

clearly pescribed procedures on SAHRL,. PP often applies thers& process that

it uses forother generalland acquisitionssuch asdza A y3d 2 F (G KS 2 NRA
T 2 N3¢ aply for an SABL lease advisingprospectiveapplicants to submian
ordinaryt SGGSNI 2F WS A U SbRBNAeAsdl BeTsigrifigancs dES
SABL is eroded by thesl hocpractice To corret this defect, DLPBeveloped a

set ofnewd LINE LJ2 &8 SR LINE O SZim2011 16 Ruidei@® pfoSe’ioNES & ¢
SABLMr Adrian Abby, Acting Deputy Secretatyistomary Land Services tdlee
AYIldZANE GKFEG GKS ySg WLINP L2 aSRbecaN®2 0SS a a
of concerns raised by the public over the manimrewhich SABL was managéte

Affidavit #HAXMex RKP 106
Affidavit AExh. AAE 206at p. 2
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admitted that DLPP had to reaquicklyto the growingpublicconcern and debate
over the SABIprocesses. The whole purpose of the new procedures was to
ensureclarity, consistency and dainty in the entire process.

The lack of groper policy framework has made it difficulbr DLPRo properly
manageSABLn a transparentand accountable manneas we discovered in our
inquiry. There are no propechecks and @lances which resulted iabuses and
unethical practices creepg into the whole SABL procedastances ofbuse and
malpractices are highlightedn the individualSABIlreports.

The COI notevith concernthat since the introduction of the SABL schemeéhe
late 197@, successive governments through the@sponsible agencies have
failed to develop relevant and apppriate policy framework to guide the
implementation ofSABL resulting in massigeceduralabuses on the leaselease
backscheme.

Rolesof Government Agencies IBABL

Thee arefive (5)agencies of governmernthat are responsible forthe administration
and managemenbf SABLTheir functiongelates particularly to the SABL process from
application,to registration, processingand approval includingssuing of titles fothe
SABLs.The agencies arePepartment of Lands andPhysical Planning (DLPP
Department of Envonment and Conservation (DECNational Forest Authority
(PNGFA);Department ofAgriculture and Livestock (DAL) and Department of Provincial
Affairs and Local Level Government (DPLLG).

The Investment Promotion Authority (IPA) also plays a significanimaasuring that
companies intending to carry out business in the country must comply with the laws of
the country. It provides information relating to the company structure, shareholding in
the company, names of shareholders and directors and the nabfirtheir business
operations. The information obtained from IPA has greatly assisted the COI to
determine whether or not companies involved in SABL are conducting the exact nature
of business they are registered to dio the country. We note instances obase of
business permits by a number of companies engaging in different business activities
from what they are originally registered to do. Instances of such abuses are highlighted
in the individual SABL reports.

There are other departments such as thep@gment of Transport, Departmenof
Commerce and Industgnd Departmenbf Works that are also requirei play a role

Ay {!'.[ odzi KIF@S y20i R2yS &2d C2NJ SEIl YL
and oversight of the departments of Transport akdbrks. Business activities other

than agroforestry projects would require the involvement of the department of
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Commerce and Industry. Department of Labour and Employment input is ajeoed
especially for foreign work permits and labour hire and ninailon forSABL pmjects.

We outline below the respectivmles, functions and rgmnsibilities of theagencies

Department of Lands and Physical Planning (DLPP)

The Department of Lands and Physical Planning (DLRPKiIS Wt SltoR | 3 Sy

governmen responsible forISABL antiasthe mandate by virtueof the Land Act
1996to managethe whole SABLlprocesseslt is responsible fothe processingf
SABL applicationmcluding registration approvalsand issuanceof SABL titles
after all the legal requeaments are satisfactorily fulfilleddLPP iglso responsible
for maintainng accurateand current land recordand maintainingan up-to-date
titles registerand data baseon all the SABLs$ssued throughouthe country. In
addition, DLPP is required to aturct regularinspections,audits andchecks on
SABLs after thelgave been granted. DLRIBo has the authorityo revoke SABE

for breaches andnon-compliance with the conditions of the leases issued.
Essentially, DLPPplays a major andimportant role in te administration,
managementand supervisionof the SAB& in accordance with the relevant
provisions of theLand Act 19960ne of the important function®f DLPP is to
prepare theinstrumentof lease (leaséeaseback) after the grant is matterough

to gazettal of the leaseand finally issuing of the lease once all the prequisite
requirements have beemet (including input from other agencieand approval
given by the Minister responsible for DLPP or his appointed deledatesuant to
Section 11 ofhe Land Act once the instrument of lease is executed by or on
behalf of the customary landowner# is conclusive evidence that the State has a
good title to the lease and all customary rights in the land are suspended for the
period of the lease to th&tate.

(@) Acquisition of Customary Land for SABL

Sections 11 and 102f ¢he Land Act 1996rovides for the acquisition of
customary landfor the leaseleasebackthrough a direct grantfor SABL
purposes Howeve, the Act does nomake provisiondor the actual step-
by-step processand proceduredgor SABlapplications and thiiasresulted
in the DLPRleveloping its own process and procedures®hBlalluded to
above.Much of these procedurebowever, aread hoc and without legal
basis.

There are four (4) Disionswithin DLPP that managéise SABL proces$he
Divisions being Customary Leases Division, Land Information Services
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Division,Office of the Surveyor Generahd the Office of the Registrar of
Titles.TheOffice of the Secretary for DLPP gives tinal approval and issue
the instrument of lease througla direct grant issuedy the Minister

responsible for Lands and Physical Planning or his authorized delegate.

Acquisition of customary lantbr SABL would normallgegin with some
initial discussioa taking place between the developer/imstors and
landowners who wanted theicustomaryland to be used for agrforestry
projects or other business activities. DLPP has no involvement imitred
negotiations between the landowners and the developefsut it is
understood that the Department of Agriculture & Livestock (DAL) is often
approached for technical advice and assistance dutimg negotiation
stages.

The Registrar of Incorporated Land GroyfsGsplays no role at all ithe
SABL process dsnas nota requirementpreviouslyfor landowners to have
their ILG registered before pfying for SABLIt was discretionary on the
part of the landwners to formtheir ILGsbefore applying for an SABL
However, underecent amendments tdhe Incorporatel Land Group Act
2004t is now compulsory for landowners to register themselves into ILGs
before applying for an SABL. The relevant provisi@eion Sof the Land
Group Incorporation Act 2004

(&) SABIlApplication Process

The followingnewWLINE [l B SR4a | YR LINRP OSRdzNB & ¢
usedby DLPRor SABt:

() Lodgement of SABL application

The landowners or their representative(s) with the
developers/investors would approach DLPP @thb parties
agreed to develop agreforestry projects or other busess
activities on the customary land. DLPP will explain the processes
involved in the leaséeaseback for an SABL grant.

The landownersvould then engage a surveyor to survey the
subject customary landn most cases, the developensyestors
would assisthe landowners with funding to engage surveyors
to undertake surveying work for the proposed SABtter the

% |bid p. 21 11
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land is surveyed it is lodged by the surveyor to the office of the
Surveyor General for examination, approval and registration.
The registered quy of the survey plan is then referred to the
Chief Information Officer for file creation of the registered
parcel of land.

Customary landowners or their representativegg)plying for
SABE& are required to submit their application in an approved
form to the Director of Customary Lease. Howevegrthis no
prescribedapplication formspecificallyfor SABL and ctmmary
landowners are usuallpdviced to use theordinary standard
tender forme or Gust write a letter of applicatiofi The following
documentsmust accompany the application form:

(@) Development proposal indicating the level of impact of the
project and its viability; two categories of projects; major
impact project or minor impact project

(b) Type of leasg (agriculture or business)

(c) Consat/Approval forms from relevant government
agencies (Department of Environment and Conservation,
National Forest Authority and Department of Agriculture
and Livestock)

(d) Topographical Map; includes sketch map of the land,
description of the land

(e) Regstered Survey Plan

() Incorporated Land Group CertificateLapnd Groups
Incorporation Act 2004

(g) Genealogy

(h) Land Use Plan

Zoning Proposal of the Area

SABL applications can either be submitted through to the Provincial Lands Office
in the provinces or submitted directly to the DLPP headquarters in Port Moresby.
A Land Investigation Instruction number is issued to conduct the land
investigation.
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(iv)
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After receiving the SABL applicatitorm, the Customary @ands Division of DLPP
conductsdue diligencechecks to ensure that there are no pendidigputes over

the subject land proposed for SABiq other existing leases on the land (e.g.
mining leases, petroleum development licences, forest management area,
protected wild life habitat and other SABLs &tard the land is customarily
owned. This is also to confirm the status of the land and also to ensure that the
land is free from encumbrance8. A RSy OS 2F I yR2gy SNDa
land is also very important.

Land Use Plan

The Physicall&ning Division of the DLPPré&sponsible for approving theand

Use Pan depending on its assessment of the SABL application. The Chief Physical
Planner will assess and determine the magnitude of the project and land use
requirement. He will assess ifi$ a major impact project or minor impact project.

He will then formulate a Development Plan and publish the draft Land Use Plan in
the media inviting comments and/objections from the public to be submitted to
the National Physical Planning Board withirtertain period. If no comments or
objections are received from the public regarding the Land Use Plan then a notice
is published in the National Gazette to declare the approval of the plan and date
of the effectiveness of the execution of the land usamlAccording to Adrian
Abby, the Acting Deputy SecretaGustomary Land Services of DLPP, the Land
Use Plan approval was introduced to refine the new pesconSABL.

Land Investigation ProcegtIP)

The Land Investigation Procgs$P)starts when DLPRsual a Land Investigation
Instruction Number to the Provincial Lands Office from where the SABL
application is lodged. Upon the receipt of the instruction number, a land
investigation is carried out by an Officer from the Customary Lands Division of
DLPPwith the assistance of the Provincial Lands Officer and a District Lands
Officer. As part of the investigation, the Officers atsorequired toconduct an
awareness to ensure that the landowners are fully aware of the SABL including
the advantages andisadvantages of it. They must also understand thelsalse
agreementand the term of the leasancluding the development agreement
between the developer and the landowners and the benefits that may be derived
from the project.Land boundary inspection fdhe proposed SABL is carried out
and clearly demarcated by a surveyor from DLPP. Physisaédtion of the
boundary is als@arried out by the Officers of the State and the landowners. This
will also include landowners from the adjacent land that shasesommon
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boundary with the SABL applicant to ensure that they do not encroach onto the
other land.A declarationof Recognitionof Customary Righ€s then certified by

the Provincial Lands Officer if it is established that there is no dispute over the
land proposed for SABL by the adjoining landowning clans.

During the land invagyations, theLands Officers from DLPP abtficers from the

Provincial and District Administrations also conducts awareness program with all

the villages making up the SA&lea andmust2 6 G Ay G KSANI WAY T 2 NJ
lease their customary land foine propose SABL projects.

Land Investigation Report (LIR)

ThelLand Investigation Report (LIiR)crucial to the ganting or refusal of an SABL
The LIR contains vitaiformation to proceed withacquiring the lease. A typical
LIRwould contain the followingnformation:

Name, location and type of land
Identification of thecustomary landowners(genealogy)

1
1
1 Area/ size of land to be acquired ( a survey plan)
1 Proposed tem of the Lease

1

Declaration of land boundaries with other landowning clans and adjoining
landowners

Types of rights enjoyed by the clan memberglomland;
Purpose ofland alienation

Informed consent of the landowners to leathe land;

= = =2 =

Proposedagroforestry development and types of business activities to be
carried out

1 Future use of the landincluding availability of sufficient land for the
landowners to continue to sustain their livelihoogl this also includes
population statistics and growthand

1 The proposed developeof the projectand its business background and
expertise in developing the project
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The LIR also contains other vital information tieahecessary for the granting of

the lease.The LIR is jointly compiled by the Provincial Landéceéd$ and
Customary Lands officers from DLPP. After the LIR is compltdatedeferredto

the Provincial Administratowho will (whenall necessaryequirements are met)

GKSY YI1S wwSO2YYSyRI (theHigration Gf thaisBbjettf A Sy |
cudomary landfor SABL. Hes then expected to submit his recommendations to

the Custodian of Trust Land to will}od & dzS | W/ SNIAFAOFIGS 27
to the provisions of thé_and Registration Aeind theLand ActUnfortunately, we
discovered hhat this requirementas not been complied with.

(vi) Execution of Leaskéeaseback Agreement

The Leaséease Back Instrument is prepared pursuant to Section 11 (2) of the
Land Act 1996by the Customary Lease Officer and taken to the respective
province for execution by the landowners. The landowners or their appointed
agents or a representative executes tMéeaselease Back Agreemddin the
presence of the National Customary Leases Officer and the Provincial Lands
Officers. The signed Leakease BackAgreement is then sent back to the
Customary Leases Division of DLPP for execution by the Minister for Lands or his
delegate being the Secretary for DLPP.

(vii) Notice ofDirectGrant

When the execution of the Leadsase Back Agreement is completed thg
Minister or his delegate, the Customary Leases Officer requests for the land file
from the Land Information Services Division who would have already created a
file as requested previously by the Office of the Surveyor Gengllatompleted
documentatons pertaining to the SABL application are attached to the land file
and a Direct Grant Notice pursuant to Section 72 ( ¢ ) oLtdred Actis prepared

by the Customary Lease Officer in duplicate. A minute is prepared and attached to
the land file to advie the Minister or his delegate to peruse the documewith

the necessary recommendations and if the Minister or his delegate is satisfied
than he gives his approval and on the Lehsase Back Agreement and the Direct
Grant Notice is executed.

The lands ife containing the executed instruments are referred back to the
Customary Leases Division for publication of the Notice of Grant. The publication
of the Direct Grant Notice is paid for by the landowners and once gazetted a copy
is then submitted back tae Customary Lease Officers.



26

(viii) Registration and Issuance of Native Land Dealing Number

(iX)

The Customary Leases Officer requests for the Native Land Dealing (NLD) to be
registered with the Office of th&urveyor General. The Surveyor General checks
all the documentations and if aik in order than the NLD is registered and a
number issued. A Native Land Dealing contains the following documents:

Executed Lease/Lease Back Agreement

Schedule of Owners ( names of shareholdardividual person(s) or groups
Agency Agreemer(Appointed Agent or Representative

Declaration of Custom in relation to Land Tenure

Certification in Relation to Boundaries

= == =2 =4 =4 -

Registered Survey Plan

Most of the documents such as Schdd of Owners, Agency Agreement and
Certificatein Rdation to Boundaries and Declaration in Relation to Land Tenure
would be contained in the Land Investigation Report (LIR). The Agency Agreement
refers to appointment of Agent(s) or Representative(s) agreed to by the
landowners to represent them for purpes of executing the Lease and also to
accept monies paid as considerations for the Lease on their batmfCertificate

in Relation to Boundaries is a declaration by the Lands Officers that they have
walked the boundaries with the landowners and adjackmdowners for the land
proposed for the SABL project.

Note:

(Native Land Dealing (NLD) i3 ald terminology used during the colonial
era and it has now changed Customary Land Dealing (CLD)).

Preparation,Approvaland Registratiorof SABL

A Cettificate of Titlein duplicatefor the SABIs prepared by the Customary Leases
Officer which is then attached to the Lands File with a checklist and sent to the
Deputy Secretary Customary Lands Services through the Dire@ostomary
Leases. The Depute@etary then recommeds to the Minister or his delegate

for approval and execution.
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Once the Certificate of Title is executed by the Minister or his delegate it is
referred to the Registrar of Titles for registratiddefore registering the SABL, the
Regstrar of Titles is required to examine all the documentations relating to the
SABL contained in the fil®Oncethe Registrar is satisfied that all necessary
documents required for the grant of the SABL are in order pnocedural
requirements met includingdue diligence checks completed for compliance
purposes, he will create a new file for the particular SABL. The land description of
the proposed SABL area in entered into the Register Book. The next Volume and
Folio numbers in the register book is affixaoto the SABL document.

Once a title reference is affixed to the SABL Certificate of Title the Registrar than
approves and sign the SABL and the date of approval is entered in the Register

. 221® ¢KS hgogySNRa /2L 2F GKSntdrthe[ A a
authorized agent and the Registrar of Titles copy is placed in the Titles record. All
GKS 11020S AYyF2N¥IFGA2Y A& GKSy OF LJi dzZNBR
database system and Land Geographical Information System (LAGIS) and the hard
copy d completed file is then stored in the Registry.

According to the Acting Secretary Romily &, DLPP is currently doing a review
of the Land Act 1996vith one of its priorities to review the current process and
procedures on the SABL and also tightgnip the loopholes of the current Land
Act. DLPP acknowledges that the current land laws do not adequately cater for
SABL and needs to be addressed immediately.

There were only thirtynine (39) registered Survey Plans found on records out
from the 75 SABLissued which are now subject of this inquirjwentyfive (25)

Survey Plans have not been collected and processed yet SABL have already been
issued. One SABL has no record at all.

The COI noted with great concern that DLPP does not keep a proper amd up
date record on the all the SABLs issu@&kspite numerous directives and
summonsesthe Registrar of Titleslenry Wasa has ngiroduced copies of the
SABL titleso the COIl. He admitted that due to poor storage of the records and
files some of the SABIles have gone missing and cannot be found.
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(Referto Listina! VYV SEdZzNB &L €0
Survey PlansCollected
SF# PLAN# PORTION MILINCH FOURMIL PROVING
# E
15077 1/130 160C OENAKE/BEWANI | VANIMO/AITAPE WSP
(E)
15323 1/136 162& BEWANI/OENAKE | AITAPE/VANIMO WSP
(E) 163
12073 2/144 248C TADJI AITAPE WSP
(E)
15215 2/151 59C LUMI AITAPE WEWAK WSP
(E)
15265 2/158 40C BEWANI AITAPE WSP
(E)
15266 E| 2/159 27C MAIMAI/YELLOW AITAPE WSP
18077 9/133 1C VARIOUS BLUCHER/RAGGI | W.P
(E)
21260 10/731 351C KARIUS WABAG SHP
(E)
8271R 11/609 155¢ BAIYER RAMU WHP
9649 (E)| 11/1436 302C BAIYER RAMU WHP
6501P 15/522 1C GARUA TALASEA WNBP
12800 15/802 104C MEGGI/DAGI TALASEA WNBP
(E)
128008 | 15/879 196C NAKANAI/WOIPUN/4 TALASEA WNBP
(E)
12808E | 15/880 197C WOIPUNA TALASEA WNBP
12808 15/881 198C WOIPUNA TALASEA WNBP
12907 A| 15/915 27C NAKANAI TALASEA WNBP
12847 A| 15/981 2 KAPIURA/WOIPUN/4 TALASEA/GASMAT| WNBP
FULLEBORN
441 19/178 45-48 KOKOPO RABAUL ENBP
19/450 307,308 KOKOPO RABAUL ENBP
12945 A| 19/1913 903C & PONDO/OPEN RABAUL ENBP
904C
12793 E| 21/353 871C PONDO/OPEN NAMATANAI NIP
12670 E| 23/453 884C LOSSUK/DJAUL KAVIENG NIP
12790 E| 23/467 885C LAVONGAI KAVIENG NIP
18075 E| 28/126 14C CARRINGTON/KAR| KUTUBU/WABAG WHP
S
STRIAKAND/BOSAV BLUCHER/RAGGI
CAMPBELLA/AIEMA
TOMU/SISA
12685 E| 33/28 396C GOGOR/MIO ROUALT/ARAWE WNBP
12829 E| 33/29 397 & MIO ARAWE WNBP
398
18076 E| 35/15 1C VARIOUS RAGGI/KUTUBU WP
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MURRAY/AWORRA
14995 E | 37/118 4C AURI KIKORI GP
18084E | 37/120 5C AURI KIKORI GP
18085 E| 37/121 6C AURI KIKORI GP18159
E
18159 E | 37/123 8C AURI KIKORI/KARIMUI GP
18014 E | 42/381 45C OMERI/KUKIPI/EPO YULE/WAU CP
OIAPU/TAURI/ONO
18058 E | 42/382 409C KAIRUKU/EPO YULE CP
14768 | 43/400 29C KASE BUNA CP
14965 E | 43/401 30C KASE BUNA CP
14944 A| 49/2590 | 520C RIGO MORESBY CP
18195 A | 49/2751 | 2464C, GOLDIE, GRANVILY MORESBY/HAMIL | CP
2465C
2466C OF MORESBY CP
12645 E| 66/11 53C, 58C| ELEOA EMIRA NIL
Survey Plans Not Collected
SF# | PLAN# PORTON MILINCH FOURMIL PROVING
# E
37/114 377C IHU/IKEREMA KIKORI/WAY GP
2541C GRANVILLE MORESBY NCD
M1/16 79 ONGA MARKHAM MOROBE
37/115 19C KASE BUNA CENTRAL
49/2589 | 519C RIGO MORESBY CENTRAL
444C RIGO MORESBY CENTRAL
446C RIGO MORESBY CENTRAL
49/2511 | 517C RIGO MORESBY CENTRAL
518C RIGO MORESBY CENTRAL
49/2591 | 521C RIGO MORESBY CENTRAL
3/605 146C ANGORAM/MARIEN BOGIA/VANIMO ESP
BERG
50/91 146C KUPARI TUFI ORO
42/380 323C KUKIPI/CUPOLA YULE GULF
23/468 886C LOVANGAI KAVIENG NIP
23/469 887 LOVANGAI KAVIENG NIP
3/624 144C TRING WEWAK ESP
2/149 26C VARIOUS VARIOUS WP
36/21 56C GUAVI AWORRA WP
36/22 7C GUAVI AWORRA WP
36/23 8,9C GUAVI AWORRA WP
3/657 54C MASALAGA/KUBAL| WEWAK ESP
CHAMBRI/'YAMBON
49/2800 | 2485 GOLDIE MORESBY CENTRAL
50/96 17C GORA/SAFUA/BIBIF TUFI/MORESBY ORO
71230 16C SAVAI/ANNANBER({ BOGIA/RAMU MOROBE
3/671 55C MASALAGA WEWAK ESP
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Department of Provincial Affairs & Local Level Government (DPLLG)

The Department of Provincial Affairs & Lotalkel Government (DPLLG) houses

the Office of theCustodian of Trust Lanesstablished under Section 167 of the

Land Registration A¢Chapter 191)The Custodian of Trust Lanepresents the

State and¥ K 2 f R & alhtlye cu$toiay (a6l throughout theountry for and

on behalf of the customary landowners. The primary duty of that office is to
protect and safeguard the interests of customary landowners in matters relating

to customary land. All dealings with customary land especially relating to
acquistion must be properly approved by the Custodian of Trust Larm

Secretary of DPLLG tise Custodian of Trust Landror practical purposes and
convenience, the Secretary for DPLLG has delegadete of his powers to the
Provincial Administratorespecidly relatingto making¢wS O2 YYSY RI 1A 2y &
I £ A SV lafter Satfsfilig GhemselveBom the land investigation report that
customarylandis no longer required by the landowners atity have agreed to

lease their land for SABL purposes for a spelgfise period.The authority to
WLAa&dzS || / SNIATFTAOFGS 2F EASYFoAfAGRQ O
in the Custodian of Trust Land according to Mr Manasupe Zurenuoc the former
Secretary of DPLLG and Custodian of Trust.Land

The rolesfunctionsand responsibilitie®f the Custodian of Land Trust ackearly
spelled out Section 134 of theand Act 199@nd Section 166 (3) of theand
Registration Actrespectively.The primary role ofCustodian of Trust Lanid to
issue the€ertificate ofAlienabilit)CoA) before a customary land aenated
and acquired by the State for pubjcirposes which also includ®@ABLHowever,
before issuing the certificate the Custodian of Trust Land rhassatisfied that a
reasonable inquiry has been carriedt and the land proposed to be acquired for
SABL under Sections 10 and 11 of ttemd Actis no longer required by the
customary landowners.Furthermore, he must also be satisfied that the
landowners still have some remaining land for their livelihood.

The process begins with a production of a Land Investigation Répétpy DLPP,

a copy of which is sent to the Secretary of DR8N the receipt othe LIR and

the Secretary for DPLLG in his capacityCastodian of Trust Lanthakes a
WwSO2YYSIYRIiA 2yt A Sy la@kriifidate df Qliehafilif He & & dzS
satisfied that all necessary requirementselating to acquisition are fulfilled
Acquisition of customary land under Section 10 (Acquisition by Agreement);
Section 11 (Leaseease Baclgr Section 12 (Compulsory Acquisitiaf)the Land

Act must first be certified by the Custodian for Trust Land before any acquisition
of customary landcan be formalizedWithout a Certificate of Alienability, the
DLPP cannot proceed to execute the acijois or lease as the authority to
authorize alienation of customary land is vested with the Custodian of Trust Land.
Acquisition process only commences after the Certificate of Alienability is issued



31

for alienation. Qustomary landacquired without a Certificate of Alienability
rendersthe whole acquisition defective and void.

The administrative procedures for alienating customary land were established in
accordance with Sections 166, 168 and 169 of tlaad Registration Acand
Sections 132, 133, 134 an@3.of theLand Act 1996vhich vested the Custodian

of Trust Land with the responsibility to protect the interests of customary
landowners.

In recent years a good number of SABLs were issued without first obtaining the
Certificate of Alienability from the UStodian of Trust Land as DLPP was of the
view that the Certificate of Alienability is not necessary and therefore not
required before granting an SABL. In some cases, SABLs were granted without the
knowledge and approval of the Custodian of Trust Lands iBhcontrary to the
provisions of thd.and Registration Aeind theLand Acteferred to above.

Majority of the acquisitions of customary land for SABL purposes under Section 11
(2) of theLand Actl996are often for ninetynine (99) years which meansatthe

rights of the customary landowners are suspended and/or removed for the period
of the lease and it is imperative that the process of alienation has to be properly
certified by the Custodian of Trust Land in a form of a Certificate of Alienability.

Accordirg to Mr Zurenuoc, Certificateof Alienability (CoA)were officially only
issued for fortyseven (47) SABLs by the Custodian for Trust kasactising his
powers undeiSection 134 of the Land Act covering a total land area of 116,492.84
hectares oftustomary land'.

*(The full list of the 47 SABLs issued with Certificate of Alienability (CoA) is shown
in Appendix 4

There are two reported s of illegal issuance of SABL by DLPP without proper
Certificates of Alienability (CoA) been issued byGstodian of Trust Land

The first one involves Portions 58&8C, Milinch Eleoa, Fourmil, Emirau Island,
New Ireland Province. An SA®Ler five(5) different Portions of land(53C, 54C,

55C, 56C, 57C and 588) Emirau Islandvere issuedo one individial without

the full and informed consent of the landowners. It was stated that 29
Incorporated Land Groups (ILGs) were registered without the consent of the
landowners and whilst this was being disputed, State Lease Volume 16, Folio 223
was issued to Emau Trust for 99 years on the 18vlarch 2007. The total land

area involved and granted under the SABL is 3,384.38 hectares and in real terms
this covers the whole Emirau Island. People have no right to their customary land
for the next 99 years over Emirdsland.

“‘Affidavit O6Exh. AMZ 1306 p. 7 & 8
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The second illegal issuance of SABL relates to Portions 885C (Mamirum Land);
Portion 886C (Umbukul Land), Portion 887C (Central New Hanover) Milinch
Lavangai, Fourmil KaviengThe three portions of land are located on New
Hanover Island in New liend Provinceln this casecertificate of alienability has

not been obtained prior to executing the lease. The total land area involved is
93,564 hectares and the SABille wasissued in 2007 for 99 years without the
informed consent of the landowner§he SABLs were granted on thé"3ctober

2007 under the State Leases Title Reference Volume 17 Folio 17; Volume 17 Folio
18 and Volume 17 Folio 19 to Tabut Limited, Umbukul Limited and Central New
Hanover Limited respectivefy.

The Custodian of Trust h@ strongly recommends that the SABLs issued for the
above Portions as describebovebe cancelledas no Certificate of Alienability
was issued before the leases were executed by DLPP and therefore, the granting
of the SABL is defective and unlawful.

LIS OF SABL ISSUED WITH CERTIFICATE OF ALIEGABILITY

FO wWSTFSNI G2 ! FTFARI GALl WOEKD da¥ moé

Records of Certificate of Aliendbf ACoA& 00 d 4 & dzZSFO95E20ND { ! . [ Y

CoA LAND NAME AREA (ha) PURPOSE PROVINCE NO. OF
YEARS

4/2-95 Mandres 12300 Agriculture East New Britain 20
92/5-96 | Beliau 875 Agroforest West Sepik 99
93/5-96 | Huwapien 440 Agroforest West Sepik 99
94/5-96 | Tolum 414 Agroforest West Sepik 99
95/5-96 | Nilkopon 359 Agroforest West Sepik 99
96/5-96 | Kalilo 1158 Agroforest West Sepik 99

Titolum

Yalentigi
97/5-96 | Humelki 440 Agroforest West Sepik 99
98/5-96 | Wamti 2030 Agroforest West Sepik 99
99/5-96 | Labaigu 101 Agroforest West Sepik 99
100/5-96 | Meini 59 Agroforest West Sepik 99
101/5-96 | Nayan 163 Agroforest West Seik 99
102/5-96 | Beliau 1253 Agroforest West Sepik 99
105/5-96 | Wurakelki 1.810 Agroforest West Sepik 99
106/5-96 | Trnaluea 0.8614 Agroforest West Sepik 99
107/596 | Trnalvea 0.7150 Agroforest West Sepik 99
108/5-96 | Nanum 121 Agroforest WestSepik 99

Samoru
109/5-96 | Lupaite 1000 Agroforest West Sepik 99

® |bid p.5 & 6
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110/5-96 | Eipalom Agroforest West Sepik 99
Frenggaopau

111/596 | Paukel Eingom| 1909 Agroforest West Sepik 99

112/5-96 | Pauke/Eryale | 1909 Agroforest West Sepik 99

113/5-96 | Naupingo 646 Agroforest West Sepik 99

114/5-96 | Siran 800 Agroforest West Sepik 99

115/5-96 | Faipou Kufau | 1600 Agroforest West Sepik 99

116/5-96 | Umam Taingo | 1200 Agroforest West Sepik 99

117/596 | Emingowabe | 1288 Agroforest West Sepik 99

118/596 | Moyu 802 Agroforest Wed Sepik 99

119/596 | Wolpango A&B 100 Agroforest West Sepik 99

120/5-96 | Naimbele A7B | 800 Agroforest West Sepik 99

121/596 | Elia 530 Agroforest West Sepik 99

122/5-96 | Tolum 277 Agroforest West Sepik 99

123/5-96 | Tolum 277 Agroforest West Sepik 99

124/5-96 | Tuliara (Sokei)| 81 Agroforest West Sepik 99

125/5-96 | Kiripau 81 Agroforest West Sepik 99

126/5-96 | Wamti 1069 Agroforest West Sepik 99

127/5-96 | Yilkili & Wilkili | 1069 Agroforest West Sepik 99

128/5-96 | Uh Simeninge | 440 Agroforest West Sepik 99

128/5-96 | Uh Simeninge | 440 Agroforest West Sepik 99

129/5/96 | Pare Angole | 440 Agroforest West Sepik 99

130/5-96 | Huhotonga 440 Agroforest West Sepik 99

45/9- Bilane Pilapila | 1750 Oil Palm Dev.| West New Britain | 99

2004

32/6- Amoamo 569 Rie Project Central 40

2006 Inaoea

2/4-2007 | Matairuka 1,068 Casava Project Central 40
(P521C)

3/4-2007 | Bigairuka 2,031 Casava Project Central 40
(P52C

4/4-2007 | Saroa Keina 3,573 Cassava Central 40
(518C Project

5/4-2007 | Bouferena 1656 Cassava Cental 40
(519C) Project

8/4-2007 | Bore (Portion | 2,514 Cassava Central 40
517) Project

7/6-2010 | lokoru & 1057.45 LNG project Central 30
Kahiru

16/4- | Vabari (Portion| 65,800 Agroforest Central 99
2011 | 643C)
Total: 47 116,492.84 Hectares

According to recordghe numberof Certificates of Alienabilityofficiallyissuedby the
Custodian foffrust Land for Specialgriculural Business Leases (SABL) since 1995 was
forty-seven (47) altogether coveriragotal land area of 116,492.84ektares.



34

Department of Agriculture and Livestock (DAL)

The Department of Agriculture and Livestock (DAL) is the lead government agency
in agriculture sector and one of its functions is to provide leadership in
overseeing, coordination, assessment and approval of integratedutgre agro
forestry projectcommonly known asPorest Clearance Author@FCA) projects

of the government by ensuring that projects are effectively implemented by the
relevant stakeholders according to the terms and conditions of good code of
practices ad within the legal framework governing utilization and development

of land resources for agriculture.

The involvement of DAL in SABL is mainly through other existing legislations that
require the involvement and input of DAL such as Bogestry (AmendmenAct

2000 which deals with the FCA and tfvironment Actvhich dealswith land

and waste managementThere is nospecificlegislationi K| & LIN3 & ONR 0 S
specificroles and functions pertaining to SABR.! [ Qa NRBfS Aa G2 &
and approveagriculture project proposals and where necessary assists projects
proponents in revising proposal particularly, technical capacities, land use
assessments, developments and implementation schedules to satisfactory
standards. DAL also conducts an indeperidi&and suitability test and land
capability assessments (on behalf of the project proponents) of all project
proposals covering the total SABL area and provides recommendations to the
developer on the extent of the land areas readily available for aduieul
development. The department also -©odinate public hearing with customary
landowners. The Provincial Administrator presides as the Chairman of the public
hearing with a representative of the DAL as Deputy Chair with other government
agencies represged such as DEC, PNGFA, DLPP and Department of Transport.
Public heang is one of theequirements in approving SABL. The landowners are
given the opportunity through the public hearing to voice their approval or
objection to the proposed agriculture pect. Hence, DAL is an integral part of

the whole SABL processes because it has the expertise on land use management
for agricultural purposes. DAL must therefore, give the necessary approvals under
the relevant provisions of both th&orestry (Amendmentict 2000and the
Environment Acbefore an SABL is grant&d.

SABL enables access to customary land specifically for agriculture projects usually
on large tracts of land areas that are identified as having potential for sustainable
agriculture developmentsThe FCA projects would require clkéalling of trees

over large tracts of forest land for agriculture development for cash/commercial

*Ref er

t

(0]

A n Mfidauti& Staténeritsd f o r
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crops such as oil palm, cocoa, coconut, coffee, rubber, cattle ranching and other
commercial crops such as jethropa acalssava for biduel. Fruits and nuts are
also included as integrated projects. Cléglting of forest under the FCA can
sometimes be mistaken for logging operations. In some instances, the developers
log the timbers (in the process of forest cleacahand because the logs are of
good quality, they are exported to bring in the much needed revenue which might
be used later for agriculture projects. However, ther@vl been some instances

of abuse when the developers continue to log and have not develgpagnc
forestry projects as first intendednd reflected in theV&velopment Agreemerid
between the Developers and the Landownefsd because of thatahdowners
have expressed concerns that SABL is used asgaisk to log timbers. Some of
the FCAs weréurned into full-scalea logging operation which ontrary to the
provisions of the~orestry (Amendment) Act 2000.

51 [ Qa A yi@gABIgiSspesifically for agriculture projects only such as agro
forestry development but there are other business ver@s and projects that are

not agricultural in nature and this will require the input from other government
agencies such as Department of Transport for road line projects and Department
of Trade & Industry for other business activitidery little has ben mentioned
about the inputs by these two departments throughout the inquiry despite the
fact that both played very important roles in SABL.

List of SABL Approved by DALP&IGFAor Forest Clearing Authority (FCA)

FOWSTSNI G2 [AaldAd3+ 480 LD Hn WYIEKD

Attachment 1: List and Development Status of Poverty, economic and pure

Agriculture Integrated (FCA) Projects.

Province/ | Project Name | Land Use Approval FCA Status | Development
District Option (s) Status (PNGFA) Status/Comm
(DAL) ents
Sandaun
Province
Vanimo | Scotiaho Cocoa Approved Approve d Progressing
Green well
Walsa Cocoa Approved Approved Progressing
well.
Mumuru Cocoa Approved Approved Progressing
well
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Ori Cocoa Approved Approved Progressing
well
Ossima Cattle Pending Pending Public Hearing
Conducted
Ambai Alis Oil Palm Pending Pending Provincial
Approved
Bewani Oil Palm Approved Approved Initial work
progressing
Telefomin | Wammy Namea| Oil Palm Pending Pending Land use
assessment in
progress
Aitape West Aitape Oil Palm Approved Approved Progressing
Lumi
East Aitape Oil Palm Approved Approved Poor, review
(Samas) called for
change from
Oil Palm to
Cocoa/Rubber
New FCA
Application.
Moile West cocoa Approved Pending EIR and
Aitape pending Environment
Permit
pending
Nuku Nuku Cocoa, tick, Approved Pending Need report
jethropa, for FCA Status
Portion 59C Cocoa, rubber| Approved Need report | Need report of
Palai Yankok, | Jertopha Teak| pending of FAC FCA Status
Maimai status
East Sepik
Province
Angoram | Marenberg Hills| Cocoa approved approved Recommencec
work for
nursery seed
garden.
Wewak Turubu Oil Palm approved approved Progressing
well
Turubu Portion | Jetropha Approved Pending
145C
Ambunti/ | Nugwaia Bogos| Large scale Approve Pending Environment
Maprik (Various) permit issued
Bassei Oil Palm Approved Pending
Wosera | Nungwaia Rubber, Approved Approved
Gawi Sengo Portion | Cocoa,
54C Jetropha, Teak
Madang
Province
Middle Urasirk Approved Oil | Approved Pending Assessmat
Ramu Palm stage
Middle Oil Palm Pending Registration of
Ramu/Bogia ILGs
Bogia Bogia Rubbber/Qil Pending Pending Assessment
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Palm Stage, Social
mapping (ILG)
yet to
commence

Morobe

Province

Oro Province

Oro Wanigela Oil Palm 15C | approved approved Yet to
commence
Musa Pongani | Oil Palm pending pending Yet to
Portion 116C commence
Musa Pogani Integrated Approved Pending Project
assessment
stages
received.
Eroro/Sambogo| Cocoa, approved pending

Cassava

Milne Bay

Province

Alotau Gadaisu Oil Palm pending pending Land use study
completed
Sagarai Oil Palm pending Pending EOI received
Central
Province
Kairuku Baina Oil Palm approved approved FCA cancelled
Hiri
Yummu Oil Palm Approved Pending Proposabeing
assessed
Mekeo inalnd | Oil Palm approved approved No progress
Abeda Oil Palm Pending Pending Land use
assessment
conducted.
Abau Abau Oil Palm
pending pending Proposal
assessments
stages

Gulf Province

Turama Oil Pdm Pending pending Proposal
received for
assessment.

Vailala Oil Palm pending pending

Western
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Province
East New
Britain
Pomio llli wawas Oil Palm approved approved Progressing
well
Suikol Cocoa, Coffee | approved pending
Tauri Head Oil Palm approved pending
Mukus Melkoi | Oil Palm approved pending
Sigite Mukus | Oil Palm Approved pending
llli Stand alone| Cocoa/Balsa | Approved pending
Toriu Cocoa Approved pending Environment
permit
approved
Gazelle | Souh Baining | Oil Palm Approved Approved Project
Monitoring
required
Kairak/Kerevat| Oil Palm Approved Does not
require FCA.
West New
Britain
Bialla Lolobau Island | Cocoa, approved Pending Need EIA
Kamarere
Talasea | Aria Vanu Cowma pending pending Awaiting
Block 2 receipt
New Ireland
Namatana| Danfu Cocoa approved approved Project
[ Monitoring
required
Central cocoa approved approved Project
Namatanai Monitoring
required
Balimo Kuria Emeti Cocoa, sago, | pending pending Project
rice rubber, assessment in
cashewyanilla, Progress
rosewood,

A number of SABLs were issued either without the direct involvement of DAL or SABLSs that
were issued but DAL do not have any records of them. Herebelow are thaHiste@@ABLS
indicating their current status.
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COl | Grantee Developer Project Approval Comments
NO. Status
23 | Koaru Resource Approved No direct
Ownrs Company dealing.
Limited
29 | Wowobo Oil Palm Approved Nodirect dealing
Limited
Approved SABLSs withor records by the office of the Deputy SecretarPATS
COl| Grantee Developer Project Approval Comments
NO. Status
71 | Purari Development No record No record
Association Inc.
46 | Aiowa Oil Palm No record No record
Limited
45 | East Waii Oil Palm No record No record
Limited
10 | Perpetual Shipping No record No record
Limited
57 | Toriu Timber Limited Undergoing revig
Project Proposal
32, | Pomata Investment No records
33 | Ltd, Ralopal
& Investment Ltd &
34 | Nakiura Ltd.
24 | Rabubaka Tutuman Cocoa Approved.
Developmen Limited | Development | Development
Limited Projects
27 | Central New Hanove| Tutuman Cocoa and Oil| Approved
Limited Development | Palm
Limited Development
Project.
37 | Rera Holdings DD Lumber Oil Palm Approved
Limited Limited Development
Projects
24 | Rabubaka Tutuman Cocoa Approved
Development Limited Development | Development
Limited Projects
27 | Central New Hanove| Tutuman Cocoa and Oil| Approved
Limited Development | Palm
limited Development
Project
74 | Urasir Resources

Limited
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Approved Adriculture Projects with no direct involvement of DAL

COl | Grantee Developer Project Approval Comments
NO. Status
14, Changhae Tapiocg Cassava Bio | Cassava Bio | Approved Not an FCA
15, (PNG) Limited Fuel Project | Fuel Project therefore no
16, direct dealing
17, with the project.
18 &
19
74 Urasir Resources Rubber, and | Approved Pending full
Limited Oil Palm development | approval

plan only

without

issuance of

Certificate of

Compliance

IV. PNGNational Forest Authority PNGFA

The PNG National Forest Authority RNGFA also plays an important role in the
processing and approval of SABLs through the issuance ofPibrest Clearance
AuthorityQ FCA). There are two (2) types of authorite$ype 1 is a Timber Authority
(TA) issued by the Chaian of the Provincial Forest Committee to carry out smaller
scale agriculture or other land use on forested land pursuant to section 87 of the
Forestry Act 199hAnd Type 2 is a Forest Clearing Authority (FCA) to undertake large
scale forest clearance isslidy the National Forest Board pursuant to sections 90A,
90B, 90C and 90D of therestry Act 1994as anended.For SABL, the Type 2 Authority
(FCA) applies.

Sections 90A and 90B deals with large scale conversion of forest to agricultural and any
other land use whilst sections 90C and 90D deals with large scale conversion of forest to
road (major road construction). The process through which an FCA is granted over the
entire or part of an SABL are prescribed in sections 90A and 90B and in the case of a
major road, sections 90C and 90D of tRerestry (Amendment) Act 20QGhd the
Forestry (Amendment) Act 200For agriculture or land use project more than 50
hectares the application for an FCA is lodged with the National Forest Board in
accordance with sectio 90A (1) or in the case of a road project more than 12.5
kilometres the application is lodged with the Board in accordance with section 90C (1)
of the Act. Section 90A (3) provided the checklist for the evaluating team to check
through to ensure that theapplication lodged is compliant and complete before it is
referred to the Provincial Forest Management Committee (PFMC) and the Board for
consideration and subsequent granting of FCA pursuant to section 90B of the Act.

"Affidavit O6Exh. AKP 60
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The National ForesBoard (NFB)through the Managing Director determines the SABL
application and refer it to the Department of Agriculture & Livestock (DAL) (if DAL has
not already been given the application) to process the application in compliance with
section 90B of the Act.

Section 90A N2 JA RSR || WO RRGEFRd dedidé @hetfie? or hal anAFEAl
should be grantedThe following documentations must accompany the application for
FCA:

(i) Detail development plan/proposalsec. 90A (a);

(i) Copy of land lease or other document relatingotber types of land tenure
sec. 90A (b);

(i) Project implementation schedulesec.90A (c);
(iv)t N2 2SO0 QacsdeSUAldyt O2aia
(v) Map and description of the projectsec.90A (e)
(vi) Verification of Ownershig sec. 90A (f);

(vii) Support letters and recommendatiorfsom other relevant departments;
sec. 90A (9);

(viii)Approved Plans from DEGec. 90A (h);
(ix) Details of equipment and manpowersec. 90A (i);
(x) Conduct of Public Hearingssec. 90A (j);

(xi) Project Agreement between landowners aagplicant/developerg sec. 90A

(k)
(xii) Certification by Secretary of DAlsec. 90A (l);

(xiii) Sales & Purchase Agreemermttlween landowners and applicant/developer
sec.90A (m) and,

(xiv)Other pre requisite requirements as determined from time to tigigec. 90A

(n).

When the Managing Director ?#NG-Ais satisfied that an application has met all the
necessary requirements alluded to above, he then refers the application to the
respective PFMC for deliberations pursuant to section 90B (2) and/(®)e the PFMC

is satisfied with the application, iubmits its recommendations to thBational Forest

Board & NXIjdzA NER dzy RSNJ aSOdA2y don. onvd 2KS
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recommendations, it will grant the FCA to the applicant/developée description and
content of a FCA is prescribedsection 90B (9).

Before the FCA commence, the applicant/developer must |lddgeapproval by the
Managing Director oNational Forest Boarthe following

(i) Performance Bond in accordance with section 98;

(i) Plans of Base Camp and Log Pond;

(iif) A Five (5) YeaoFestry and Agriculture Plan; and

(iv) Annual Forestry and Agriculture Implementation Plan.

C/! 2yfe LWL ASE 6KSNB GKS | LILX AOIFIYyGikRS@S
for purposes of clearing the land for agricultural (agro forestry) projects berot

business activities including construction of roads. Trees or logs diéaréhis purpose

can be sold if they are &herchantable valu@nstead of going to waste. Clear felling or

cutting of logs is a subsidiary activitythe principal activity Wich is the SABECAwvas

never intendedor a fulkscale logging operatioas the primary business activity

From the 75 SABLs issued, there andy twenty (20) that are been approved by the
National Forest Board for Forest Clearance Authority (FCA) pams$ to the Forestry
(Amendment) Act 200@nd they include:

(1) Il wWawas Integrated Rural Development Project, East New Britain
Province (ENBP);

(2) Illi Wawas Road line Development/Construction Project, ENBP;
(3) Illi Stand Alone Integrated Project, ENBP;
(4) Abeda Inegrated Agriculture Project, Central Province;

(5) Angoram Marienberg Integrated Agriculture Project, East Sepik
Province (ESP);

(6) Toriu (Inland Lassul) Integrated Agriculture Project, ENBP

(7) SuikotMakolkol Integrated Agriculture Project, ENBP;

(8) Mekeo Hinterlandntegrated Agriculture Project, Central Province;
(9) Danfu Integrated Agriculture Project, New Ireland Province (NIP);
(10) Wewak Turubu Integrated Agriculture Project, ESP;

(11) Aitape West Integrated Agriculture Project, Sandaun Province;
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(12) Tufi Wanigela Integrated Fect, Oro Province;

(13) Mukus Melkoi Integrated Agriculture Project, ENBP;

(14) Sigite Mukus Integrated Agriculture Project, ENBP;

(15) Bewani Oil Palm Project, Sandaun Province;

(16) Scotchiao Cocoa Development Project, Sandaun Province;
(17) Wanigela Tree Farming Project, Orownce;

(18) Central New Hanover Integrated Agriculture Project, NIP;
(19) Aitape East Integrated Agriculture Porject, Sandaun Province;
(20) GreDrimgas Road Alignment Project, Western Province.

The Illi Wawas Integrated Rural Development Project, Illi Wawas RoadbijeetP

FYyR LftA {GFryR 1f2yS tNR2SO0 6SNB Aaa
L dziK2NAGeQ G2 FLOAEAGEOS ' INR Oz G dzZNBk w2
I WC2NBad /fSFENryOS ! dziK2NRGEQ (G2 TFI OAf
They vereissued under the 2000 Amendment to the Forestry Aditother SABLS

listed above were issued with only one Authority for FCA to clear forest for agro
forestry projects and other business activities including Roadline projects.

*(Referto ! Yy S E dzN& fulld listihgt indicating status of Forest Cléag
Authority (FCA) issued is contained)

Department of Environment and ConservatigbEC)

The Department of Environment and Conservation (Q&ys an importantole in the
processingand approval of SABdpplications.The legislative framework under which
DEC operates is well defined witk functions and roles relating to SABL cleddiined
under the Environment Ac2000 The previougEnvironment Planning Aeind Water
Resources Act 198%ere repealedand replaced by th&nvironment Act 20Q0ts main
focuson SABL applicationstise LINE 2SO0 Q& dnWrhdmeéni andvafer walsS
includingwaste discharge associated with tipeoject. The departrant is responsible
for issuingEnvironment Permito proposed development projectence it is satisfied
that all necessary requirementze fulfilled.Before issuing the environment permit, it
must conduct an Environment Impact Assessment (EIA) of the project. SectiqriEg647
of the Environment Acto (i K & @#Vides for the assessment proce§sojects are
divided into three (3) main categories of Activities described as Leged Activities
under theEnvironment (Prescribed Activities) Regulation 28@BL projects falls under
Level 3 Activity as in ost cases it requires forest clearing/harvesting and land
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clearanceover a large tract of landSection 90 of the Act provides for ttapproval
process relating tolarge scale forestlearance foragriculture or other land use
including Roadline projects where the land area involvesmore than 50 hectares.
Indeed, any projects involving largeale forest clearance require an environmental
approval before any permits can be issued by the PNG National Forest Authority. This
has been a requirement since therBstry Act came into force in early 1990s.

For Level 3 Activity, the following must be done:

() Registration of Intention to Cay out Preparatory Works (seel8) ¢ Prior to any
feasibility or environmental studies into a Level 3 Activity, DEC wouldrestipe
LINP LR YSyGa 2F GKS LINRB2SOG 2N 6KS RS@Sft ;
t NBLI NFG2NBE 22N] Q 6AGK GKS RSLI NIYSyYyGo
the proponents of the project before it accepts the Notification and issues an
instruction for the Environmental Impact Assessment (EIA) process to begin. A
Notification will include details on the proponent/developer, company
registration certificate, brief descriptions of the project and the environment
(physical, biological and sogiand its location. Failure to register an Intention to
carry out an activity is an offence.

(i)  Notice to Undertake Enviroment Impact Assessment (se&0) ¢ Once the
registration of Intentionis accepted by DEC, the project proponent/developer is
adviced inwriting to undertake an Environment Impact Assessment (EIA). The
first step in EIA is the submission of the Environment Impact Statement (EIR). The
EIR identifies who will be conducting the EIA and their qualifications. The EIR is
assessed by the Impact gessment Brach of the DEC. Other Divisions within DEC
are also invited to comment on the EIR to ensure that it complies with all the
guidelines. It is now also a requirement to present the EIR to the Environment
Council as an information paper so that t@euncil is informed of projects in the
pipeline.

If the EIR is satisfactgryhe proponent will be informed in writing of its acceptance.
The proponent will then commence with the preparation of the Environment Impact
Statement (EIS). The applicant will tregjuired to provide an EIS with sufficient details
covering the following:

1 Purpose of the Developmeqtiescribing linkages with thé"NationalGoals
and Directive Principlesunder the preamble of the Constitution. This will
also include detailing ecamic benefits from the project for the nation and
the impacted communities where the project is developed.

SRefer to Annex. All1lD0
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1  Viability of the Project includes capital costs, details of the proponents
technological expertise and resources, results of feasibility studies,
AYF2NXYIGAZ2Y fFyYyR2gySNDRa O2yasSyid |yR
of the project and development phases of the project.

1  Description of the Proposed Activity background information, process
technologies, detailed location maps, site layouts sklections, flow chart
(wastes generated etc.), nearby development activitlest may contribute
tp background pollution levels.

1 Characteristics of the Receiving Environment :
- Physicat, data on ambient environmental qualities

- Biological¢ presence of mtected species, special purpose areas,
existing terrestrial and aquatic ecology and presence of vulnerable
species

- Sociak existing socieeconomic data on the resource owners
1 Potential Impacts of Proposal
1 Waste Minimization, Cleaner Production and Egddglance

1 Environmental Management, Monitoring & Reporting

The El&indergoes an internal assessment. The assessment is designed to ensure that
the EIS complies with the operational guidelines and includes sufficient information to
allow a decision to be ade.

(i) Public Review and Submissions (sec.55)

If DEC is satisfied that sufficient information is provided the EIS is then open for
public review. Advertisements are placed in the local media for submissions from
the public and interested parties. Public malgo raise objections through this
process. A period of one month is allowed for submissions. Other key government
agencies are contacted directly in writing inviting their comments. A presentation
is also made at a suitable location near the proposed bgraent to allow for
input from the local communities and resources owners/landowners. Comments
made are collected and collated are recorded and presented as part of the
submission to the Environment Council.
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Acceptance of EIS (sec.56)

When DEC is satiefl that sufficient information is provided regarding potential
impacts and reasonable steps proposed to minimize environmental harm a
written letter of acceptance of the EIS is sent to the proponent. Acceptance of the
EIS is not necessarily the approvgbproval is only granted by the Minister acting
on the recommendation of the Environment Council.

The Environment Council has 90 days to deliberate on the EIS and make a decision
whether or not to accept an EIS and recommend to the Minister to approve the
project in principle. If additional informatioms required or some adjustments are

to be made on the EIS, the Council may refuse the EIS and advice the proponent
to amend or resubmit the EIS to the department after the necessary amendments
or adding addibnal information.

Ministerial Approval in Principle (sec.59)

CKS aAyAaidSNI T2N 9YyDANRYYSyYyd 3
t NAYOALX SQ F2NJ G6KS LINR2SOG 6KSy K
do so. The Minister may also refuseapprove an activity.

w

Environment Permit(sec.62)

An Environment Permit for a Level 3 Project can only be applied for after an
WI LN GEE Ay tNAYOALIEQ A& 3INFYIGSR o8
Permit for wastes discharges and for takirffgmater also have to comply with the
guidelines issued by the departmenthe Environment Permit is issued by the
Secretary of DEC and will set the term of the permit, fees payable and permits
conditions etc.

SABL projectshat do not involve large scaleorfest clearance do not require
Environment Permit. Projects such as; Roselaw Ltd (ldumava-Riulhose
Marine Facility owned by Dynasty Real Estate); Akami Oil Palm Estates ( estates
less than 1,000 hectares) and Veadi Holdings Ltd (PNG LNG activifiestial
Province owned by Leightons Ltd).

Management of Environment Permits

Environment Permits are issued with conditions. The project is required to submit
w2} a0S alylr3asSyYySyid tftlhyQ FyR Iy WOYy@AN
t £ FyQ ¢A(Kdyis ofickrideicentemnt of the permit. In addition, there

will be a requirement to monitodischargesof wastes and to report on nen
compliance with conditionsPermit holders are required to submit annual
performance reports to DEC.



a7

(viii) Environmental Audits& Investigations (sec.74)

The DECalso conductsregular environmental audits and investigationsnd
compliance visitso ensure that the developers complied with the conditions of
the environment permit. It has the power to institute court proceedingsam
event of a breach inctling revocation of the permit. Howeveihé enforcement

aspects have not been diligently carried out due to funding problems and lack of

skilled and qualified manpeer within DEC

List of DEC Approveahd Pending Pjects (SABL)

(Referto Listingr! VY SEdZNB G LLLEO
GRANTEE PERIO] AREA | PORTIO| PROVIN PROJECT DEVELOP| STATUS
TRUKAKE L 99 120.7 46 ENBP | no record
BARAVA L1 244.7 307 ENBP | no record
LOLOKORY 45 1750 1C WNBP| NBPOL NBPOL Approve(
ESTATES L (EPA)
BAINA AGR 40 42100 29C CENT | Baina Agroforestry | Nasyl 98 Permitte(
FOREST L1
ROSELAW 99 25.11 2541C NCD | Idumava Multipose | Dynasty Re{ In Proces
Marine Facility Estate (RH
Subsidiary)
PULIE ANU| 99 46233 396C WNBP| ?? See also Pulie An
PLANTATIC Palm Project below
LTD
VANIMO JA 99 47626 248C WSP | West Aitape (Port. 24 OndJni Approve(
LTD & ONE Agrd-orestry Project | Developmel (EPA)
DEV Corporation
ZIFASING 50 8374.23 79 MOROE no record
CATTLE RA
CASSAVA 99 20000 884C NIP | no record
ETAGON W
LTD
EMIRAUTH 99 3384.38| 5368C NIP no record
CHANGHAE 40 1656 519C CENT | Cassava Bio Fuel Pr Changae | In proces
TAPIOKA (R Tapioka (PN (EIS)
LTD Ltd
CHANGHAE 40 74.87 444C CENT | Cassava Bio Fuel Pr Changae | In proces
TAPIOKA (R Tapioka (PN (EIS)
LTD Ltd
CHANGHAE 40 66.77 446C CENT | Cassava Bio Fuel Pr Changae | In proces
TAPIOKA (K Tapioka (PN (EIS)
LTD Ltd
CHANGHAE 40 2514 517C CENT | Cassava Bio Fuel Pr| Changae In proces
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TAPIOKA (R Tapioka (PN (EIS)
LTD Ld
CHANGHAE 40 3573 518C CENT | Cassava Bio Fuel Pr Changae | In proces
TAPIOKA (R Tapioka (PN (EIS)
LTD Ltd
CHANGHAE 40 2514 521C CENT | Cassava Bio Fuel Pr Changae | In proces
TAPIOKA (R Tapioka (PN (EIS)
LTD Ltd
CHANGHAE 40 2514 520C CENT | Cassava Bio Fuel Pr Changae | In proces
TAPIOKA (R Tapioka (PN (EIS)
LTD Ltd
BRILLIANT| 99 25600 146C ESP | Angoram Integrated | Brilliant Permitte
INVEST LTI Project Investment
OKENA GO 99 28100 146C? RO | Tufi Wanigela Agro | Victory
KARATO D forestry Project Plantation L
CORP.LTD
YUMU 99 115000 30C CENT | Yumu Agro Forestry| Aramia In Proceg
RESOURCE Project Plantation L| (EIS)
LTD
KOARU 99 59460 323C GULF
RESOURCE
OWNERS
LTD
RAKUBANA 99 24581 871C NIP DANFU SABLE Tutuman Permitte
DEV. PTY L Developmel
Ltd
TABU LTD 99 11684 885C NIP | Mamiru SABL Tutuman In proces
Developmel (EIS)
Ltd
UMBAKUL 99 25108 886C NIP no record
CENTRAL N 99 65692 887C NIP Central New Hanove Tutuman Permitted
HANOVER Deslopment
Ltd
Mekeo Hinterland Oi
MEKEO 99 116400 45C CENT | Project Albright Ltd| Permitteg
HINTERLAN
HOLDINGS

(1.3) Environment Act 2000 Environment (Pescribed Activities) Regulation 2002

The Environment Act 2008 a ery detailed piece of legislation that defines
clearly the roles, functions and responsibilities of the Department of
Environment and Conservation (DEC) relating to SABlesEnvironment Act
sufficiently covers all aspects of environmental management safdguards
and is indeed a complete legislation by its own rigkg.mentioned previously

GKS YIFIAyYy F20dza
on the environment and water ways including waste discharge associated

with the project

27
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DEC is responsible for issuing Environment Permits to proposed development
projects once it is satisfied that all necessary requirements are fulfilled.
Environment Permits are issued with conditions requiring developers to
comply with the conditions. Hare to comply with the conditions will result in

the immediate revocation of the permit.

Some of the SABLs referred to this inquiry do not involve large scale forest
clearance and also some involve projects that do not require permit under the
Environmeat Act due to their size and limited impact they may have on the
environment. For example; the three (3) SABLs that do not require permit
under the Environment Act are:

1. Roselaw Ltd; Idumava MultiPurpose Marine Facility Dynasty

Real Estate

2. Akami Oil Pian Estatesg village oil palm estates less than 1,000
hectares

3. Veadi Holdings Ltd PNG LN@roject, Central Province Leighton
Bros Ltd.

One important function of the DE@Grough its Auditing & Compliance Branch

is to conduct regular environmental ausljitinspections and investigations
ensure that developers complied with the conditions of the environment
permit. Section 74 of the Environment Act makes it mandatory that audits and
inspections are carried out on a regular basis. The enforcement aspect
ensure compliance is however, seriously lacking within the DEC. And
according to the Secretary of DEC, Dr Wari lathis is due largely to lack of
funding and qualified and skilled manpower to carry out the audits.
Consequently, many reported cases radn-compliance of the environment
permits have not been investigated due to the above problems.

Investment Promotion Authority (IPA)

The Investment Promotion Authority (IPA) is a statutory organization,
established by an Act of Parliament in 1998, promote and facilitate
investment in Papua New Guinea. The IPA does this through various programs
including the establishment and maintenance of a company/business registry,
certification of foreign enterprise and promotion of investment opportunities

in PNG.

Lt! Qa NRES Ay {!.[ Aa &a2vYS¢KIFd fAYAQ
investment companies such as project developers for SABLs complies with the
investment guidelines and business laws of the country. The investment
companies must have suffesit starting capital and expertise in developing

the project. The shareholding arrangements and business addresses are
clearly stated in accordance with the relevant provisions the Companies Act

1997 and IPA Act 1992. For record purposes and file adnaitissty IPA must
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be informed of any subsequent changes to shareholding arrangements and
business ownership of a company involved in SABL. (The importance of this
requirement is to ensure transparency and greater accountability on the part

of foreign comparés operating in PNG). IPA is putting up these stringent
NBIjdzZANBYSyidia (2 SyadNB G(KlIoe i (SERGSNA &
operating in PNG without having any regards to the laws of the host country.

All foreign investors/companies operating in PNGvéhdooth the moral and

corporate responsibilities to ensure that their operations are wholly
transparent and they pay the necessary taxes as required of them under the

taxation laws of this country.

IPA has the authority to deegister any businesses thdbes not comply with
IPA Act including the Company Act.

VII. Project Proponents/Developers

The Project PRponents/developers are also required to develop a
comprehensive Agro Forestry Proposal that reflects its company profile, level

of technical expdise, its financial capacities to develop and sustain the

project over the period of the lease, cost/benefit analysis to justify the
LINEP2S0GQa SO2y2YAO QGAFoATtAGE YR aK2gAYy
this investment, especially in terms of lesjeroyalties, employment, and

other spinoff benefits and income earning opportunities in the medium to

long term future.

The Agro Forestry Proposal is then submitted to the Department of
Agriculture & Livestock (DAL) for the Public Hearing to take pdac¢he
project site to gauge the views of the customary landowners to ascertain
whether or not they support the project. DAL takes the lead role in organizing
the Public Hearing which also involves the Department of Environment &
Conservation (DEC); Depaent of Transport and the Department of Lands &
Physical Planning (DLPP).

The Agro Forestry Proposal is also submitted to DEC for a Level 3 Permit to be
issued to the Developer. When a Level 3 Permit is issued, it is then submitted
together with the overl business plan to the National Forest
Authority/National Forest Service for the issuance of the Forest Clearance
Authority (FCA) permit pursuant to the provisions of the Forestry Act as stated
above.

Upon the receipt of the Project Submission containthg Proposal, DAL
having satisfied itself that all necessary and relevant requirements have been
met, the Secretary for DAL will then issue a Certificate of Compliance for large
scale conversion of forest to agriculture for FCA Permit.

Refer to Affidavits & Statement in 6Exh, i Vo
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The 75 SABLs refed to this inquiry will be individually examined based on
the guidelines and the requirements stated above by the various agencies of
government to ascertain if they are properly and lawfully issued.

B. FINDINGS AND RECOMMENDATIONS MADNDMWIDUAISABL

1.2

1. ROSELAW LIMITED (Portion 2541C)
(SABL NO. 6)

A. REPORT
1.1. Terms of Reference Covered

All Terms of Reference (TOR) heads (a) to (i), except (g), were fully covered. It was not
necessary to investigate into TOR (gJiiii). Roselaw Limited has subledsthe SABL to

a developer over Portio8541C and it will not take any active part in the development

on the land. The focus of inquiry into this matter was on whether there was inclusive
participation by all landowners in the decision to create an SABheainland and on
whether everyone gave their informed consent on every decision. The sublease holder
did not take up on an invitation to give evidence at the inquiry to clarify its part in this
matter and to protect its own interests.

The process and poedure through which the Department of Lands and Physical
Planning (DLPP) issued SABLs were carefully assessed. In addition to that the
monitoring, oversight, approval and permit setup in the Department of Environment &
Conservation (DEC) was investigatéthether or not informed consent of the
landowners was obtained at every stage; from the initial land investigations stages to
pre and post permit approval public hearings, was fully investigated.

Company Structure & Shareholding ArrangemeutRoselav Limited

Roselaw Limited is a registered company and is duly incorporated with the Registrar of
Companies with its certificate of incorporation being incorporated on the 22nd
November 2004 described as IPS N82603. The registered address of the compan
Section 01, Allotment 479, Kennedy Road, Gordons, National Capital District. This
address also serves as its address for service and postal address.

The total number of shares issued is one (1) share. There is one sole shareholder by the
name of RoséHaraka, a female aged 36 from Tatana village, National Capital District.
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The directors of the company are Rose Haraka and Andrew Law, aged 73, a Malaysian
by descent. Apparently, they both are also husband and wife and both are owners of
Roselaw Limited. #drew Law is the company secretary. Annual returns were filed each
year since 2005 until 2008. From 2008 to 2011 there were no annual returns filed which
suggest that there were no business activities taking place.

Roselaw is the registered proprietor awl@veloper of Portions 2541C Granville, NCD
(the land) and was granted an SABL on the 13th December, 2005 for-ninety99)
years. Roselaw Limited subsequently entered into aleabe agreement with Dynasty
Estates Limited who has plans to develop aarftand storage facilities on part of the
land (Portions 2541C). The sl#gase agreement was to commence on the 10th August
2010 and end on the 11th December 2104, a period of 94 years. Incidentally, Roselaw
Limited (Lessor) and Dynasty Estates Limitecssge) share the same registered
address at Section 479, Allotment 1 Kennedy Road, Gordons:NCD.

Roselaw has subleased the SABL to a developer (Dynasty Estates Limited) and it will not
take any active part in the development on the land. The focus of ingato this
YIFGGSNI gla 2y SKSGKSNI GKSNB g1 a4 WAYyOf dza A
RSOAAA2Y G2 ONBFGS Fy {!'.[ 2y OG0KSAN fIyR
O2yasSyiQ 2y SOSNE RSOA&AAZ2Y D ¢ K $atioh tzgiteS | & S
evidence at the inquiry to clarify its part in this matter and to protect its own interests.

The process and procedure through which the Department of Lands and Physical
Planning (DLPP) issued the SABL was carefully assessed. In additiat the
monitoring, oversight, approval and permit setup in the Department of Environment &
Conservation (DEC) was investigated. Whether or not informed consent of the
landowners was obtained at every stage; from the initial land investigations stages to
pre and post permit approval public hearings, was fully investigated.

1.3 Sources of Information

Brief facts disclosed in the COI Listings constituted the initial data in this matter. A
Gazettal Notice was obtained from the Government Printing Office JGRCfile
containing copies of the Land Investigation Reports (LIRS), Survey Plan (Map), Notice of
Direct Grant, copy of Title deed, and various documents and correspondences were
obtained from the DLPP.

Company extracts were obtained from Investment Prdioo Authority (IPA).
Correspondences and environment approval process records were obtained from DEC.
There was no need to seek or obtain anything from the Department of Agriculture and
Livestock (DAL) and Papua New Guinea Forestry Authority (PNGFA9ebtiee is no

YRefer to Annex. AVII O
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C2NBaid /ftSIENAYy3I ! dziK2NAGE o6 C/ LF02 NEB i ERNDS R
within the boundaries of the National Capital District. Documents received for this
matter are tabulated in the Schedule of Documents. Roselaw Limitdunisied
documentary information before, during and after the formal hearings.

Location of Portion 2541C

Portion 2541C is a 99 year SABL. It is located in the Milinch of Granville and Fourmil of
Port Moresby, in the National Capital District. It cov&2ss118 hectares of land, the
area of which is delineated on Survey Plan bearing Catalogue Number 19/2562.

Land ownership and Land Disputes

There was initial uncertainty as to whether all of the 25.118 hectares of land now
encompassed within Portiop541C was customary land, prior to its conversion to SABL.

It has since become clearer that certain lands known as Iduvaivai and Idumava were
acquired by the Colonial Administration and are encompassed within Portion 780. It is
also clearer now that thostands included within Portions 2540C, 2541C, and 2542C
were at least customary lands prior to conversion into SABLS. The Tubumaga clan were
the customary landowners of the said land and through their Tubumaga Incorporated
Land Group. (ILG) agreed for th@at8 to acquire the land through a lea$ease back
arrangement for business activities. Whilst Roselaw Limited is NOT a landowner
company, it is nonetheless the company that the Tubumaga ILG agreed for the SABL to
be granted to it. It was argued howevehat not all landowners gave their consent for

the SABL to be granted to Roselaw Limited.

There has been continuing land disputes over these lands, now apparently wrongly
referred to as the Iduvaivai or Idumava lands, since 1983. It is alleged that the nam
change (from their actual traditional names to Iduvaivai or Idumava) in the LIR was
deliberately done to create a smoke screen. Otherwise all of those lands contained in
Portions 2540C, 2541C and 2542C are locked in land disputes involving various partie
since well before 2005 and continue to be so. As noted further in this Report there is no
mention of all those land disputes in the LIR at all. In the face of all the disputes that are
pending, the nordiscloser brings the entire land investigation presdanto question.

The integrity of the Land Investigation Report itself and its accuracy is also
questionable. The LIR did not refer to the long standing land disputes over the lands
contained Portions 2540C, 2541C and 2542C.

There will not be any findings relation to the past and present land disputes in this
Report, except only to the extent that the lack of reference to it affects the LIR and its
authenticity.
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Persons of interests complained that their lands have been included in this SABL
without their informed consent. Their dissent and findings on the issue of unqualified
landowner consent are discussed further this Report in the context of Tentative
Findings.

Grant of Lease

Portion 2541C containing 25.118 hectares was granted directly to Rosmtated_for

99 years. The grant is dated 13th December 2005. It was gazetted on 12th December
2005 through National Gazette Issue No G184 of 2005. The lease was granted under the
hand of then acting DLPP Secretary RomilyHalaas the Ministerial Delegate

Roselaw Limited was incorporated on 22nd November 2004. It is owned by 36 year old
Papua New Guinean woman Rose Haraka of Tatana Village, and her 73 year old
Malaysian husband, Andrew Law. Both are also directors of the company.

Compliance with theLand Act 1996

The DLPP file contains three different versions of Land Investigation Reports (LIR) by
two investigators, all of them incomplete and defective. Obviously there was no
coordination between the investigators. It is impossible to confirm whiemdL
Investigation Report was relied on by DLPP to eventually issue the SABL. Only one of the
investigators, Kevau Buruka Sabadi, who is attached with the Motta Assembly, was
summoned to give evidence.

Kevau Sabadi was taken through his LIR on 25tbb®c2011. In the course of that it

was noted that nineteen people, obviously members of one or two families, signed
GKSANI FddSadlrarazya AYyRAOFGAY3 GKFG GKSe& L
indicate their consent for a leadeaseback. M Sabadi verified his own, albeit defective

LIR by executing the Certificate of Alienability. That was improper. Since he prepared

the LIR Mr Sabadi could not validly sign off on the Certificate of Alienability, which is
improper even if he had delegatedithority from the Custodian of Trust Lands from

the Department of Provincial and Local Level Government (DPLLG) to perform that
function. For the record Mr Sabadi had no right to sign off on the Certificate of
Alienability.

aNJ {0 RAQa S @iuRnsryda® inihis Répartab@ dzéndsSbe noted at

this juncture that his LIR is not worthy of the purpose it is meant to serve. Mr Sabadi

only merely accepted what was conveyed to him by Mr Madaha Resena MPA. Clearly

he did not consult landowners, excéi L2 aadAo6f & aNJ al RFKIF wS&s
Every other landowner had no say on the issue of whether their land was to be
converted to SABL and indeed whether title was to be vested upon a one woman entity
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called Roselaw Limited. Mr Madaha Resena MPdseal to testify himself so his views
remain unknown.

In short, the so called LIR in this matter was defective and unreliable. None of the
current DLPP best practices that makes operational or enlivens the general intention
encapsulated under Sections 1fdal102 of the Land Act was correctly followed. More
significantly, since no Lea$®aseback Instrument was executed between the
landowners and State, the latter never obtained the right to create or issue a title over
the Iduvaivai lands. Hence the grantthe SABL is defective and unlawful. The State
cannot issue a SABL title without first obtaining the right to do so over customary land.
The State can only properly obtain such right through the execution of an agreement,
commonly known as a Leas®asebak Instrument, under Section 11 of the Land Act.
Therefore, the title over Portion 2541C was unlawfully created and was then unlawfully
issued as an SABL to Roselaw Limited.

IPA Status of the Developer

The initial understanding was that Roselaw wae tteveloper. Evidence shows that
Roselaw wanted to do an outright purchase of the customary land. This option was not
supported all by landowners except Mr Madaha Resena MPA. However, even if it was
supported by landowners, disposing off customary lantheamanner proposed at the
GAYS A& LINPKAOAUSR dzyRSNJ { SOGA2Y wmMoH 2F
Sections 10 and 11, a customary landowner has no power to sell, lease or otherwise
dispose of customary land or customary rights otherwise tteaaitizens in accordance
GAUK Odza(2YZ FyR I O2y (NI OG 2NJ F3INBSYSyi

Therefore the purchase option was also unlawful and it was not really available to
Roselaw Limited. In any case Roselaw Limited is not the developer. Rogeited has
never filed annual returns since its incorporation so obviously it is aftmoctional
GLIFLISNI O2Y LI yeé ¢

Evidence now shows that Dynasty Estates Limited is the developer. When this fact
became clear Dynasty Estates Limited was asked throughawgers to produce
evidence protecting its interests but it has not taken up on the invitation. It is unclear
GKSGKSNI 58yl aide 9adliasSa [AYAGSR SESOdzi SR
Limited. It is also not known what sort of sléase it has overdttion 2541C.

Dynasty Estates Limited was incorporated on 25th January 1989. IPA extracts show
Dynasty Estates Limited has a share capitalization of 25000000. At the beginning a Kiew
Chiong Tiong held a nominal stake of one share, Rimbunan Hijau (PNt} Lhieid

9999 shares and the rest were held by a Gotha Company Limited, making the latter

majority owner. That changed on 21st November 2011. Rimbunan Hijau (PNG) Limited
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transferred its 9999 shares to Gotha Company Limited, making the latter the sole
owner of Dynasty Estates Limited.

Initial investigation into this matter was around the LIR processes and obvious lack of
landowner consent and on the nertompliance with the DLPP processes and best
practices. Therefore no focused searches were done on Dyiestates Limited but it
appears that it is certified by IPA as a Foreign Enterprise to carry on Business in PNG.

Gotha Company Limited is virtually unknown. IPA has no records of its addresses,
shareholding and directorship details. It was only merelgmia company number {7
MIAyo® ¢KS RFEGS 2F Ada AYyO2NILRNI GA2Yy A& VY
incorporation is noted as Hong Kong. Just how Gotha Company Limited would have got
approval to acquire full ownership of a PNG registered compamains a mystery.

DAL Status (Land Use/Development Plans, Certificate of Compliance, etc)

DAL has had no knowledge of this SABL. The COI has no DAL file created for this SABL
and whatever may have otherwise transpired in relation to any approvais the DAL

is not known. In any case, it is presumed that because this is -agwrforestry project

AG R2Sa y20 NBIJdZANB 5! [ Qa AyLdzi G2 | LILINE
Also the subject land is a grass land and not forested. The samernrevould also apply

to the non involvement of the PNG National Forest Authority.

DEC Status (Meeting Requirements for Approval in Principle)

DEC process is half complete. The DEC file has a copy of Notice of Preparatory Work
pursuant to Section 48f the Environment Act 2000. Dynasty Estates Limited identified

its project as a Level 2 project. It is not known whether Dynasty Estates Limited
submitted any Environment Inception Report (EIR) or any Environment Impact
Statement (EIS).

Nevertheless a nate under Section 55(2) of the Environment Act was published
recently in the daily papers advising of an application filed with the Director of
Environment (DEC) by Dynasty Estates Limited, seeking assessment of an Environment
(Waste Discharge) Permit iequires. Apparently Dynasty Estates Limited wants a
permit to construct a MultPurpose Marine Facility at ldumava Point. The notice
advices where the application is to be viewed and also advises that submissions may be
filed no later than 24th April 2012 that date is two weeks away at the time of this
Report. What this means is that the permit sought is yet to be issued.

LYy GKS 064aSy0S 2F lyeé wW5S@gSt2L)Syd ! ANBSY
development is enlightening. It is particularly infative that this notice refers Dynasty
940K dSa [AYAOGSRQa Ay {pBpdie Maryie Fadiig to &@eydditd NHzO
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operation of logistical shipping support to its operations in Port Moresby and PNG at
Portion 2541 at the Idumava Point in CenttaNR GA Yy OS¢ ® ¢KI G O2yy2
existing facilities and operations that is sought to be extended.

It is unfortunate that Dynasty Estates Limited has invested heavily in the land in the
knowledge that Portion 2541C is a valid SABL. However, as etdedhere in this
Report, this SABL is invalid and is totally voidable because it was unlawfully created and
issued.

Forestry Act 1991 (Meeting Requirements for Grant of FCA)

The Forestry Act and PNGFA requirements do not apply to this SABL dsabtae.

[ FYR2gYySNRa / 2y OSNya

Landowner concerns were raised through Mr Rei Heni, who is the representative and
principal opponent of Roselaw Limited. Mr Rei Heni is now head of the Tubumaga clan

of Tatana. At some point, after the SABL was issuedeplaced Mr Madaha Resena

MPA as clan leader. Mr Rei Heni testified on 25th of October 2011. He shed light on the
defective LIR containing nineteen names. Mr Rei Heni confirmed those people as being
YSYOSNAE 2F aNJ al RIKI wS$a S gote@that tBeylS pe@dnsi Sy R S
O2yaSyiaSR G2 GKS aqaltS¢ 2F flyR® ¢KSNB A3
No other landowner from Tatana Village was included. This evidence was not seriously
disputed. Therefore it stands confirmed that the landa@s were not consulted for
LJdzN1J2 4Sa 2F (GKS [Lw YR O2yaSldSyiate GKSe@
the land to be converted to SABL and/or for Roselaw Limited to be the title holder of

the SABL.

Summary of Witnesses Evidence

Mr Kevau Buwka Sabadi was first of a total of seven witnesses who testified in this
matter. His evidence is covered at length elsewhere in this Report but the highlight of
his evidence is, he confirms he prepared the LIR and then proceeded to execute the
Certificateof Alienability. He said he interviewed the landowners but it turns out that
he only talked with Mr Madaha Resena who provided him a list of his family members.
There is conflict of evidence from Mr Sabadi too. He was asked to confirm another
evidence, swrn affidavit evidence, that he filed for purposes of a National Court
proceeding (O.S 265 2006) filed by persons of interests (including the principal Mr Rei
Heni) within weeks after realizing that Iduvaivai land had been converted to SABL. In his
affidavt dated 26th April 2006 he had said that he never conducted any Land
Investigation or prepared the LIR. He was forced to execute it by Messrs Simon Malu
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and Jacob Wafinduo of the DLPP. Mr Sabadi was clearly caught out. Since he could not
reconcile these anflicting stories his evidence is unworthy of any credence.

Mr Sabadi improperly executed a Certificate of Alienability against an obviously
RSTSOUA®S [Lw (KIG KS KAYaStT KIFadAafe Lz
show, only part of the DPP processes were also hastily completed within hours of Mr
Sabadi executing the LIR and Certificate of Alienability. Iduvaivai land had a history of
being marred by past and recent land disputes. Therefore just how free of disputes the
land was of contining disputes at the time was never investigated, let alone referred

to in the LIR. This critical lack of investigation and reporting also rendered the LIR
unreliable and defective.

The 2nd witness was Mr Romilly Kitat, the Acting Secretary of DLPP .eiercised the
Ministerial Delegated powers to grant the SABL to Roselaw Limited. The highlight of his
evidence is that he decided there was no need for the State and landowners to execute
a Lease Agreement (Leasaseback Instrument). He said the opeoatl person, a Mr

51 yASt YFGF1dzYor O2yaARSNBR aNJ {0l RAQa
advised him to act on it. Nevertheless Mr Kilat failed to be deterred by the obviously
defective LIR. Perhaps the most troubling revelation is thatlfmd investigation itself,

the LIR and Certificate of Alienability were all executed by the same man on Thursday
8th December 2005. On the next day, Friday 9th December 2005, the gazettal notice
was prepared. It most likely would have been published tteat had the weekend not
intervened. It was published on Monday 12th December 2005 and the issue of SABL
title on Tuesday 13th December 2005 a mere formality. Mr-Kiltali Q& SELJ I y |
GKS WTILad ¢2N]1Q Aa GKI GO S@SNBvoKgiwitEthes I & N
speed with which things were concluded. He appeared to be unfazed by the fact that a
process that normally takes up months and years was completed in just two days.

T«

[N

Had Mr KilaPat allowed himself time to do a few cross checks and veriicagind had

he waited for landowners to come to him to execute the Lel@sseback Instrument

with the State, he would have realized that the whole thing was unsupported by
landowners. The SABL was issued in the hasty manner on 13th December 2005. Soon
thereafter Rei Heni and his clansmen tried to have the SABL revoked. They instituted
legal proceedings on or around January 2006 challenging the decision to grant the SABL.
All these underscores the fact that Mr Simon Malu and Rose Haraka and others possibly
fraudulently collaborated to convert customary land to SABL.

MrKilat 6 Qa8 SELX I ylFdA2y F2NJ 020K ( feSsebdckl &0 ¢
Instrument is critically faulty and arguably deceptive. His explanation is untenable
under any circumstanceand it is possible that his story masks a fraudulent activity. He
simply could not have had the power to grant an SABL without first obtaining the right

to grant it by executing a Leaseaseback Instrument under Section 11 of the Land Act.

The Leasedeaseback Instrument process not only gives the State the right to deal with
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customary land but it also acts to convert customary land to State land, so that the
State can then lease it back to the person or entity that the landowners had agreed to
as the préerred developer.

Executing Lease leaseback Instruments started in 1978 when the system was
conceptualized. This evidence is from the outgoing Secretary for DLPP, Mr Pepi Kimas.
Mr Kimas testified on 27th October 2011 in relation to this and the severair&le
Province matters. In the course of his appearance he was asked a series of questions
and in relation to the following specific question Mr Kimas gave the specific answer that
settles the issue of vitality of the Leaseaseback Instrument:

The quesbn was;a { 2 (0 KSNB ¢ | ileade bdtiSdgreament beifiguked By
0KS 5SLINIYSYyd 2F [IYyR&a +ta steé olFO1 Fa mogp

aNJ YAYI 2Qa | yad SNU24 IdZ) Sd Ipdz2 ®SWOT dza S G KIF G A2
is the way it should be. State will not leasedaBtate will not lease anything it does not

have rights over. So that was really the way to go. So it was a conditional kind of a
lease; you lease your land to me on condition that | lease it back to you. What you need

is that title so thatyoucango ® A Y I YOA Il f Ay aid Al amdbfhyote). G2 3AS

Mr KilaPat skipped this vital process deliberately. In so doing he unlawfully caused a
SABL to be created, which he further unlawfully granted to an entity that was not even
agreed upon by the landaners as their preferred developer.

Mr Rei Heni was the 3rd witness. He represented all landowners. He succeeded Mr
Madaha Resena as head of Tubumaga Clan of Tatana Village, the land owing clan. When
asked what he knew of a Land Investigation carried guivib Sabadi, Mr Rei Heni said

he was never aware of it. He said his people were not notified of any proposed land
investigation and in fact no investigation took place. Mr Rei Heni confirms that the 19
people who appear to have signed for purposes of thiR are all members of Mr

al RIFKI wSasSylrQa FlIYAfed ¢KSaS wmdp LISNE2Y A
grandchildren and they really do not represent or speak for all the members of the
Tubumaga Clan of Tatana Village.

It is noted that those 19 personsa§dk (12 GKS aaltS 2F wp KSO
LRdzYlF @I tFyRéd ¢KS | LIISYRSR tAald 2F yIYS:
LI NI 2F lyeé [Lwx SaLlSorrtte 2yS GKFG f SR
flIyRPE ¢ KSNBET2 NFosésyoRa SARLvand FsabbEquank @antLItSABL
would have no landowner consent foundation and therefore invalid.

Rose Haraka was the 4th witness. Her evidence is brief. She is the sole owner of
Roselaw Limited. She is from Tatana Village, of the family axfalwh Resena. She
confirmed that Roselaw Limited is her own company. Notwithstanding her references

G2 aikKSe |ftf ¢gAftf oSySTAGueé GKS {!.[ K2fRS
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Mr Madaha Resena MPA would have shed much needed light on letters he wrote to
officers of the DLPP and how he influenced outcomes during the LIR and thereafter but

he declined to testify. Through an undated letter to Daniel Katakumb of the DLPP Mr
Resena requested a 99 year SABL to be granted to Roselaw Limited. He urged Mr
Katakumbto contact Rose Haraka on a phone number he supplied (686 8056) if Mr
YIGlF 1dzyo YySSRSR GFAYyFYyOALFt laaraidlyOSeéo |
been asked to clarify why he wrote that letter. He would have been also asked to clarify

why he changedJ2 A G A2y FTNRBY oFyiAy3a G2 aasStfté |
instead.

Madaha Resena filed a submission dated 26th October 2011. In it he says he is speaking
for Tubumaga Land Group. He said further that everybody from the clan agreed to have
the land acquired by the State to then lease to Roselaw Limited. This assertion is of
course unsupported by the other uncontested and clear evidence. Had he testified he
would have been asked to justify his assertion.

The 5th witness to testify was Mr Simon Maldi DLPP. His evidence is that he
completed the LIR and asked Mr Sabadi to sign off on it as a proper and final LIR. Whilst
R2Ay3 (G0KS [Lw GKFG g1@ A& gNRy3a> aN al f dz«
evidence: The latter said he carried out the ddnvestigation himself, prepared LIR and

then signed off on it and the Certificate of Alienability.

¢KS KAIKEAIKEG 2F aN al fdzQa SOARSYOS Aa (K
Haraka who wanted to buy the land from landowners. The transcriph &) a | f dzQa
evidence could make interesting reading were it not for the fact that what he did
(legitimise a prohibited activity) was deceptive and dangerous for customary land
aSOdzNAGed { SOGA2Y wmMoH O5A&aLIRAalf 2Subjectdza 12 Y
to Sections 10 and 11, a customary landowner has no power to sell, lease or otherwise
dispose of customary land or customary rights otherwise than to citizens in accordance
GAUK Odzaii2YZ FYyR I O2y NI OG 2NJ F3INBSYSyi

What occurred was neither a customary land sale nor a léeaseback. Even then the
landowners wanted a 99 year lease, not a sale so the LIR was deceptive.

During his investigations Mr Simon Malu did not convene a meeting of the landowners

to gauge their \v@ws as part of the land investigation process. He recalled going into
CHaGrylr #AffF3S F2NJ aNBTFNBAKYSyGaeg YR aaiy
time he thought there was landowner consent for conversion of the land to SABL or

sale or whatever, iad that Roselaw Limited was the agreed entity to whom land was to

be sold to. As it turned out he was wrong on all counts.

When asked why the Land Investigation, LIR, execution of the Certificate of Alienability
(by the wrong person in fact), check and ifieation at the DLPP, sign off by the
Ministerial Delegate, preparation and publication of the Gazettal Notice, and issuance
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2F GKS {!.[ 6SNB R2yS Fff |G 2y0S> aNJ {AY
queried why the all too important Leadeasebak Instrument was not signed he said it
gl & y20 NBIJdZANBR YR GKFG | a{SOGA2Y wmMm VY

The problem with that story is that the Leaaseback Instrument and the one page
R20dzySyid GAGESR ab20AO0S dzy RSNJ {IrSfaxtithe y ™M m ¢
serve different purposes. The Ledsaseback Instrument is an agreement between the

State and landowners. A notice under Section 11 (the one for this SABL is dated 9th
5SOSYOSNI HanpO A& Iy FdaSadl dwpayithiFdak)y (GKS
that the land was not required and was not likely to be required by its customary
owners.

LG Aa G2 0SS y2GSR GKFdG aNJ {AY2y alfdzQa S@
Of  aKSR® ¢KSANI SGARSYOS A &anotsyyinatdd@ybonedii A O 2
them prepared the LIR or they both collaborated on it. Since they assert exclusive

authorship of the LIR their evidence is unreliable. Even if the LIR was put together by Mr
Simon Malu and Mr Kevau Buruka Sabadi was asked tdt sigivir Malu asserts, for

that reason alone the LIR would be defective and improper and rendered unreliable for

its intended purposes.

¢CKS FAYIE gAlGySaa ¢la [6 YAy3d ¢FAy3a Wl
testified in his capacity as the compaBecretary for Roselaw Limited but he really did

not say anything of significance. He did file a brief submission. It appears Mr Law is
SYLX 28SR 0@ WwWAYodzyly | A2ldz 6tbD0O [AYAOGSR
he was neither involved nor had ammyterest in Dynasty Estates Limited and Roselaw
Limited. His evidence and answers to questions put to him regarding the both
companies leaves a lot to be desired.

FINDINGS
The following findings and recommendations are made:

() Certain lands knownz& & L RdzOF A @l A€ YR GLRdzYl Ol ¢ & ¢
I RYAYAAUNYT 0A2Yy AY GKS wmMhppnQa FyR | NB S
lands included within Portions 2540C, 2541C, and 2542C were at least customary
lands prior to conversion into SABLS.

(i) Since 1983 there has been continuing land disputes over the lands now
F LI NBydfte gNRy3dIte NBEFSNNBR G2 a GKS «a
are contained in Portions 2540C, 2541C and 2542C and are locked in land disputes
between various partiesince well before 2005 and continue to be so. In as much
as the LIR did not refer to any land disputes over the lands contained Portions
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2540C, 2541C and 2542C, the wbscloser brings the entire land investigation
process into question.

The SABlgranted to Roselaw Limited over Portion 2541C is voidable and may
have been fraudulently granted. It appears to have been granted on the basis of a
patently defective LIR that was possibly commissioned in secret by Ms Rose
Haraka and Mr Madaha Resena MP#hwhe help of Mr Kevau Buruka Sabadi,

Mr Simon Malu and Mr Daniel Katakumb. The Acting Secretary Mr RomiRatila

in his capacity as the Ministerial delegate has also played an active role in fast
tracking the approval and granting of the SABL to Reséimited in record time.
¢KS [Lw 61 & WOIfARIGSRQ 6GKNRddzAK SESOdz
Kevau Buruka Sabadi who also prepared the LIR. No-lesssaback Instrument

was executed between the landowners and the State to lawfully peimitState

to grant an SABL. In these circumstances the creation and grant of the SABL was
unlawful.

The nineteen (19) people who supplied their signatures for purposes of the LIR in
GKA& YIFOGGSN) 2yte aANBSR (2 (dirSldutava f S ¢
land and not for a lease. The list of names and signatures submitted was not as

part of any LIR for consent purposes to clear customary land for a SABL to be
ONBIFGSR o0dzi F2N GKS adaalftS¢ 2F 0Odzadz2Yl
purposes of the SABL over Portion 2541C, and the subsequent grant of SABL title

on 13th December 2005, was not founded on landowner consent. Consequently

the SABL was invalid and improper.

The Tubumaga ILG offered to sell their customary land outright fee af K125,

000.00 to Roselaw Limited in a letter dated 11th February, 2005. According to
w2aS I INF1FZ GKS FTNNFy3ISYSyid G2 aStft (K
the O1st December, 2003 when the Tubumaga clan entered into an agreement

with DLRP pursuant to which the SABL would be issued to Roselaw Limited in
exchange for a consideration of K125, 000.00 amongst other benefits payable to

clan members.

Rose Haraka appears to have wanted to buy customary land outright for K125,
0000.00 rathe than leasing it from the landowners. Therefore she asked Mr Malu
to do a land investigation and prepare a LIR, which she intended to use to secure
a SABL. It means the so called LIR, fraudulently contrived and concocted to
legitimize a prohibited actiwt was deceptive and dangerous for customary land
security. Section 132 (Disposal of Customary land) of the Land Act states that:
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OSubject to Sections 10 and 11, a customary landowner has no power to sell, lease
or otherwise dispose of customary land ostomary rights otherwise than to
citizens in accordance with custom, and a contract or agreement made by him to
R2 a2 Thi wad aekthRrdagustomary land sale nor ldasseback.

The option to purchase the customary land outright is unldwafud not available

to Roselaw Limited. In any case, Roselaw Limited is not the developer as it has
never filed annual returns since its incorporation so obviously it is a non
Fdzy OGA2y Il f WLI LISNI O2YLI yeQad ! O0O2NRAY I
RSOSt 2SN 5eylade 9adrisSa [AYAGSR Aa |
of Rimbunan Hijau (PNG) Limited. According to the IPA Extract dated 7th
December 2011, the sole shareholder of Dynasty Estates Limited is a James Sze
Yuan YUAN, a Malaysiaational. The directors are: Ik King TONG; James LAU SZE
YUAN; Chiong Ong TIONG; and the company secretary is Geok Lian WONG. All of
whom are Malaysian nationals. It is without a doubt that the land would have

been sold to a foreign company in Dynasty Esatimited and the land would

have been totally alienated from the customary land owners which is contrary to
Section 132 of the Land Act. It can be concluded therefore, that Dynasty Estates

[ AYAGSR Aa 2yfeée dzaAy3d w2aS EIl NR2] LIdINE BzS
business interest in the country.

The entire process; Land Investigation process, the LIR, execution of the
Certificate of Alienability, DLPP cradeeck and approval process, preparation of
Gazettal Notice, and grant of the SAB&svweoncluded in just two days. When the
landowners became aware of this they quickly instructed counsel and instituted

legal proceedings in the National Court to nullify the SABL. This demonstrates that
GKSNBE g6l a y2 WAYT2NX¥SR oORiytheScifcurgstareds? ¥
the SABL was irregularly created and is defective. Its existence is unlawful.

The explanation provided by the Acting Secretary Mr-Rdg for both the

WA LISSREQ | LILINE O - leasebatkInstrumeédd is catigalfallty oin8 | a S
arguably deceptive. His explanation is untenable under any circumstance and it is
possible that his story masks possible fraudulent acts. He could not have had the
power to grant an SABL without first obtaining the right to grant it by exagui
Leaseleaseback Instrument under Section 11 of the Land Act. The Lease
leaseback Instrument process gives the State the right to deal with customary
land. It also acts to convert customary land to State land, so that the State can
then lease it backa the person or entity the landowners agreed upon as their
preferred developer.
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Mr KilaPat skipped a vital process by which the State must first acquire the right
to create a SABL on customary land. In his own words he said in evidence: (quote)
a { v#hat happens is that the landowners need a title but it has to be guaranteed
by the State through this title. What they do is lease the land to the State and the
State in return guarantees the landowners by issuing a ¥aSet 8 S o6 O]

(end of quote) If this is the sum total of MrKila | 1 Q& dzy RSNE G-y RAY 3

leaseback process it just might explain why the process appeared unimportant to
him. Leasdeaseback is a vital process but in this case it did not take place.
Therefore Mr KileéPat unhwfully sanctioned the creation of an SABL, which he
then further unlawfully granted to an entity that was not even agreed to by the
landowners as their preferred developer.

Mr KilaPat attempted to justify things by referring to a practice knowntlzes
Section 11 Notice. But that (Section 11 Notice) is simply a notice from the DLPP
Secretary saying land is not needed for any other purpose by the landowners. It is
an added precaution that acts to ensure that the State does not unerringly
sanction fraaulent acts or that landowners are deprived of land needed for
survival purposes. Section 11 Notice, particularly the one on the Portion 2541C
file, does not grant any rights to the State to create and grant an SABL.

Dynasty Estates Limited has rgiven evidence at the Inquiry but it does appear
to have invested substantially in its Mufiurpose Marine Facility at ldumava
Point. It is unfortunate that Dynasty Estates Limited has invested heavily in the
land. This SABL is invalid and is totally aboli€ in the first instance because it was
unlawfully created and issued.

It seems strange that there was such a high level of ignorance of facts and
possibly inexcusable and incompetent advice to the-ealse holder. Any due
diligence check woulbave disclosed that the legality of the SABL was an ongoing
issue and it was the subject of court proceedings since early days. More
AYLRNIFy(Gfe (K2daAKZI aN [Fg YAyYy3 ¢l Ay3
husband, he is the company Secretary for étas Limited. He is also employed

by Rimbunan Hijau (PNG) Limited as a marine operations manager. Rimbunan
Hijau (PNG) Limited was instrumental in setting up Dynasty Estates Limited and it
is most likely that Mr Law King Taing aka Andrew Law was instrament
securing the land for the Mulpurpose Marine Facility at Idumava Point. He may
even be working on the project right now. Therefore it does appear that Dynasty
Estates Limited may have exposed itself to preventable risks in the circumstances.
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(xiv) The Land Investigation Process (LIP) was not properly carried out and the Land
Investigation Report (LIR) was badly done. No effort was made at all to consult all the
flyR2gySNA |yR 02tftSO0 GKSANI aA3adyl Gddz2NBad
one extended family, that of Mr Madaha Resena MPA. Even then the following
important DLPP best practice requirements for SABL did not happen:

(@) A Boundaries Walk was not carried out. Even if it was done or attempted, no
landowners other than Rose Hafl Q& FF YAf & YSYo6SNBE LI NI,
area is relatively small and easily accessible so a transparent boundary walk was
always feasible but this basic requirement of the land investigation process did
not take place;

(b) Informed Consent of lnmlowners was not obtained from all the people making up
the Tubumaga clan;

(c) Declaration as to Custom, which is an attestation by owners of adjacent lands that
the integrity of their land boundaries have not been breached was not obtained.
Insteadthe 5 YS YSYOSNE 2F w2aS | NI {FIQa Tl Y)
Oz2yaSyd Fftaz2 |'LIWSYRSR GKSANI aA3ayl dzNBa
of course was wrong and deceptive;

(d) The Certificate of Alienability (CoA) was executed without carefulsassent of
consequences. In fact it was executed by Mr Kevau Buruka Sabadi, the same
person who carried out the land investigation and did the LIR. He had no power,
delegated or otherwise, to execute the CoA. Even if he had authority no
traditional land useights were preserved. That was a reckless failure. Traditional
excess right should have been reserved. Critically though, as the land
investigation and LIR was done to guise a prohibited customary land sale,
execution of the CoA was deceptive and frawsahtl
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RECOMMENDATIONS

For the reasons contextualized in the Findings made including the fact that the
SABL is not founded upon any Le#ssseback Instrument, this SABL was
improperly granted to Roselaw Limited over Portion 2541C. We recomriinetid

the title issued to Roselaw Limited BREVOKED.

5[ttQa [FYR Ly@gSadAadalridArzy tNrOSaa o[ Lt
the process is strictly and diligently followed, it could ensure that contextual,
informed consent of customary ldnowners and customary land rights holders

are obtained.

The LIP needs to be improved. Mere use of forms is restrictive. There must be
substantive compliance on every requirement of the LIP:

(@) Landowners must be free to attach qualification arnditions to their
consent if they wish because merely offering signatures may not reflect
their real (contextual or relative) position;

(b) There is a clear difference between the attestation of those who traverse
the SABL boundary (boundaries walk) atestation by owners of adjacent
land who must confirm that the boundaries of the proposed SABL do not
infringe upon the boundaries of their own clan lands. These are two
separate attestation requirements. The two forms must be distinguishable
one from tte other.

(c) The Certificate of Alienability (CoA) format needs to be changed. What is of
value is the substantive compliance in relation to its purpose: The CoA is the
final attestation that landowners have agreed to have their customary lands
alienatedand they have agreed to have their rights over it suspended for
the duration of the lease. It is the message being conveyed through the
execution of the CoA that is critically important. The CoA process is not just
I WodzYLd 2y GKS N2 IbRttosainiadiuty.i2 06S 2 @3S NI

(d) The CoA in this matter was executed without careful assessment of
consequences. It was executed by a person with no authority to execute.
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SCHEDULE OF DOCUMEN‘:I'S RECEIVED
(Referto Listing;! Y Y SEdzNBE a+LLEO

NAME & DESCRIPTION OF DOCUMENTS RECIEVED BY THE ( SOURCE OF
NO PORTION 2541C DOCUMENT
Department of Lands & Physical Planning (DLPP)

1 | Se of Land Investigation Reports (LIR) dated 14/09/10 DLPP

2 | Rural Class 4 Survey Plabatalogue No. 2/159 DLPP

3 | SABL Title Deed dated 08/10/ 10. Registrar of Titles
4 | Gazettal Notice Dated 15/10/10. G243/10

Investment Promotion Authoriy (IPA)
1 | Current IPA extract set for Dynasty Estates Limited IPA
2 | Certificate Permitting Foreign Enterprise to carry on Business Activity IPA
issued to Dynasty Estates Ltd, dated 20/03/03
3 | Current IPA extract set for Roselaw Limited IPA
4 | Current PA extract for Rimbunan Hijau (PNG) Ltd IPA

PNG Forest Authority (PNGFA)

No files... | e
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Department of Agriculture & Livestock (DAL)

No files... |

Department of Environment & Conservation (DEC)

DEC File containiragssorted documents & correspondences, including DEC
DEC approval notices

Miscellaneous /Submission from Parties

Cover submission with appended annexure by Andrew Law d Roselaw Limited

15/04/10.
/Blake Dawson

Submission contained in Manikolder containing a affidavit from KeV person of interest
Rarua dated 02/09/11.

Amended Review Book dated 20/11/09 for purposes of National  Tuva & Ass.
Review of Land Court decision dated 17/02/09.

Letter Roselaw Ltd confirming Agreement telldo Roselaw Ltd date| Madaha Resena
11/02/05 from Madaha Resena.

Submission by Rei Heni dated 18/08/11. Rei Heni

Affidavit of Rei Bagu dated 30/08/11. Rei Bagu

Affidavit of Nou Gagoa received by COIl on 25/08/11. Nou Gagoa
Submission by Mad@Resena dated 26/10/11 Blake Dawson Laye

2. AINBAICELIS HOLDINGS LIMITED (Portion 40C)
(SABL No. 69)

A. REPORT

This is a Report on Special Agriculture and Business Lease (SABOroeerd0C It is
No. 69 on the original Commission of Inquiry (AQ@d). Portion 40C is a Direct Grant
under Section 102 of the Lands Act 199@&\inbai-Elis Holdings Limiteth the Sandaun
Province.
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1.2
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Terms of Reference Covered

All Terms of Reference (TOR) heads (a) to (i), except (g), were covered. Only
minimal investigation was done for TOR (g}((i). The sublease holderStarlink
Limited ¢ has not commenced its activities. All the Statutory approvals processes
are still in their initial stages.

Procedures and processes followed by Department of Lands ancc&hyEnning
(DLPP) were screened. Monitoring, oversight, approval and permit setup in the
Departments of Agriculture & Livestock (DAL) and Environment & Conservation
(DEC) in context of their approval process were investigated. Papua New Guinea
Forest Auhority (PNGFA) process for granting Forest Clearance Authority (FCA)
was scrutinised. Whether or not informed consent of the landowners was
obtained at every stage; from the initial land investigation stages to pre and post
permit approval public hearingsias also investigated.

Sources of Information

Brief facts disclosed in the COI Listings constituted the initial data in this matter. A
Gazettal Notice in this matter was obtained from Government Printing Office
(GPO). A file containing copies of thend Investigation Report (LIR), Survey Map,
Lease leaseback Instrument, Notice of Direct Grant, Title deed and
correspondences were obtained from the DLPP.

Company extracts were obtained from Investment Promotion Authority (IPA).
Records and status repodn the DAL and DEC processes were obtained from
them. PNGFA was sourced too but no documents were obtained from it as the
Forest Clearance Authority (FCA) process over this SABL remains unfinished. All
Documents received in this matter are tabulated ire tBchedule of Documents
appended to this Report.

The final source of information is transcript evidence from witnesses. These are
summarized in Sections L, M & N of this Report. The chairman of the SABL holder
(Kevin Imba), the sub S a8 S K2 f R &idXYJosephRChinKiagSKail and

GKS W2LIRaAGA2YQ NBLINBaASYGlrGABS 0O6¢K2Y

Administrator Joe Sungi and Provincial Lands Officer of the West Sepik Province
Daniel Waranduo testified in this matter.

Location of Portion 40C

Portion 40C is a 99 year SABL over 22, 850 hectares located in the Milinch of
Bewani (SE) and Fourmil of Aitape in the West Sepik Province. It is delineated on a
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class 4 survey plan bearing Catalogue Number 2/158. The title deed is contained
in DLPP file,&flume 18 Folio 55.

Land Ownership and Land Disputes

Prior to its conversion to SABL the entire 22,850 hectares of land now
encompassed within Portion 40C was customary land. Other than the almost
overwhelming opposition to the SABL holder and subléedder, there is no land
dispute over the lands covered by the SABL. Consequentially no findings of land
disputes are noted in this Report for any of the lands covered by Portion 40C.

Grant of Lease

t 2NIA2Y nn/ A& | -EWsHbING OidhitedDpNdsugdri t© Sedt®dn | A Y

102 of the Land Act. The grant is dated 2nd December 2010 and it was gazetted
on 29th November 2010 through National Gazette Issue No G284 of December
2010. This lease was granted under the hand of RomilyPlétiaas Minigtrial
Delegate.

AinbatElis Holdings Limited was incorporated on 31st December 2008. Its single
Director and shareholder is one Kevin Imba. Most landowners of the SABL area
support another entity called Ainbd#&lis Development Corporation Limited.
Tentative Findings in relation to these landowner companies and the concerns of
representatives of those who constitute them asemmarised in the following
findings.

Compliance Sections 11 & 102 of Land Act 1996

The DLPP file shows that land investigatiomsre carried out and a Land
Investigation Report (LIR) was done. However, right from the beginning, when this
COIl was commissioned, there has been opposition to both the SABL holder and its
nominated developer. The level of opposition is shown in varietters from
landowners themselves and submissions from Wagambie Lawyers who act for
them.

¢KS 2L AaAYy3 3INEPE dAESOZevelGpnant JLoypération |Lilniged, | A
was incorporated on 19th November 2010. It has fifteen shareholders with equal
shares. lthas twenty two directors, some of whom are shareholders. Consent for
a Leasdeaseback agreement with the State and AinBas Holding Limited was
signed by eleven ILG executives on behalf of landowners. All the persons who
signed on the Leadeasebackristrument (for AinbaElis Holdings to obtain title)

are also executives of Ainbalis Development Corporation Limited. It has been
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alleged that the signatures were forged. It is unclear whether they changed sides
after giving consent to Ainbdilis Holdig Limited or their signatures were forged.
b2yS 2F (GKS LISNER2yaQ ¢gKz2asS airdayl GddaNBa
that there was forgery is neither proper nor appropriate in this matter.

The boundaries of Portion 40C overlaps at various placgsthe boundaries of
neighbouring Portion 160C (held by Bewani Palm Oil Development Limited). The
landowners of the overlapping areas have not really said they wish to be part of
any of the two SABLs. According to Mr Daniel Waranduo (Provincial Léuds)Of
both Portions 160C and 40C are defective due to the boundary overlaps alone.

Mr Joseph Sungi, the Provincial Administrator, signed on the Certificate of
Alienability (CoA), to authenticate the LIR process and pave way for a-Lease
leaseback Instrumeénto be executed between the State and landowners. Mr
Sungi made no reservations for any traditional landowner rights. To the extent
that Mr Sungi appears to have executed the CoA, albeit without full know
knowledge of the boundaries overlap, the CoA ifedgve and void. The Findings
set out in this Report places contexts in these discoveries.

IPA Status of the Developer

Starlink Limited is the nominated developer. It was granted alsabe over the
entire SABL on the very next day after the SABE granted. Starlink Limited is
WogK2Ff 2 oWSNRBMWI YL KIFIA C2NBA&AG LyRdzadNE
appears to have certification for everything except permission to engage in
Agriculture activities.

When queried why the developer had inobtained approval to engage in the
most important activity on an SABL, that is the agro forestry project, the

L.
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statutory approvals before they get IPA certification for agitice activities. It is
to be noted that that is not a good excuse at all. These SABLs are principally for
agriculture activities. DAL and DEC permits are really in relation to standards and
compliance. FCA from the PNGFA is only for land clearance asdsimply

facilitative ¢ 2 F GKS YIAYy FF3ANROdz GdzNBE | OGA DA

demonstrated inability, especially in that they appear not to have placed priorities
in the right areas raises issues in relation to its long term commitment and sense
of prioritization.
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1.8 DAL Status (Agriculture Development Plans & Other Land Use Plans)

Acting Secretary of DAL Francis Daink wrote to Mr Stanley Ting, the Managing
Director of Starlink on 28th September 2010. Mr Daink wratd: 'Y LJX S| &S
inform you of the 18,000 hectare oil palm and integrated rural development
project for the AinbaElis area in the Vanimo Green District, Sandaun Province, is

I LILINE S R A This wadNXofidOdedplte $he fact that DAL had not issued a

W/ SNIAFTAOKYIGS@FTZMRIYLE NBS aoOlfS O2ydSNE;
other land use development pursuant to Section 90A (3) (i) of the Forestry Act
1991. At the time Starlink Limited did not have IPA certification to engage in
agriculture activities. This careledscharge of a statutory discretion by a senior

officer of government demonstrates his propensity to grant approvals willy

and without appreciation of the consequences of his actitns.

1.9 DEC Status (Meeting requirements for Approval in Principle)

DEC process is half complete. A copy of the Environmental Inception Report (EIR)
is made available to this inquiry. Starlink Limited also appears to have submitted
an Environment Impact Statement (EIS) to secure the Approval in Principle. At the
time of the hearing this EIS was available for members of the public to view and
inspect and make commentary, over a period of 20 days starting from 22nd
September 2011. It was simultaneously displayed at the Sandaun Provincial
Il RYAYAAadNF G2 NDRa d the DEQC Hffidesion the 5(AF6GE of lthg R
Somare Foundation building in Waigani.

1.10 Forestry (Amendment) Act 2007 (Meeting Requirements for Grant of FCA)

No Forestry Clearance Authority (FCA) has been issued for this SABL. However at
this juncture a dicovery generic to most SABLs must be recorded: Section 90B (9)
(@) (iii)) of the Forestry (Amendment Act 2007 requires forest clearing to be
apportioned in blocks of 500 hectares. The PNG Forest Board may increase or
decrease the quota for good cause, huseems as a matter of convenience FCA
holders are being permitted to clear up to 5,000 hectares (ten times what is
prescribed by law) at any one time. Increases above the maximum allowed are
being promoted by DAL. According to Francis Daink, they allaleadfelling of

forest up to 5,000 hectares to enable the developer to sell the merchantable logs
harvested through cleaf St f Ay3 FyR WNIA&S OF LIAGL f
I INRA Odzf GdzNJ £ LINRP2SOGaQd ¢KA& SELIX YLl GA
purpose of FCA.

UAnnex. #1110
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If DAL is doing this on the basis of proper technical advice available to it, it has
not produced examples of assessments made by it on the economics of scale to
justify the arbitrary increase.

Landowner Concerns

Landowner concerns we raised at the hearings by Mr Thomas Seu who testified
on behalf of the landowners aligned with Aindiglis Development Corporation a
rival company to Ainbéklis Holding Limited. There have been lengthy
adzoYA&aaArz2ya 2y (GKSAN Liawyed £ oall. Al ghese © F

(0]

SOARSYOS Aa O2yiSElda tATSR Ay GKS {dzvyYl

Summary of Witnesses Evidence

Five (5) witnesses testified directly in this matter. Evidence given by the former
Secretary of DLPP Mr Pepi Kimas is deiuin this matter because, even though

he gave generic evidence in respect of all the cases investigated, his evidence
impacts upon the findings, reporting and recommendations proposed in the
context of this matter.

The 1st withess was Mr Joseph Sunginier Provincial Administrator of Sandaun
Province. He testified in relation to this and the other six (6) Sandaun Province
SABL matters on 15th November 2011 at the Vanimo Local Government Council
Chambers. His evidence was that he executed the Certifioatélienability
attached to the LIR in this matter because he thought everything was in order. He
also gave other generic evidence. Highlights of some aspects of his evidence are
stressed in their appropriate context in other Sandaun Province matter Repor

The 2nd witness to testify was Daniel Waranduo. He is the Provincial Lands
Officer for the Sandaun Province. He gave evidence on Tuesday 22nd November
2011. He said he was not part of the field team but he verified the LIR afterwards,
for the Administator to execute upon the Certificate of Alienability. The field
team constituted of Suman Holis, Simon Malu and Lazarus Malesa.

Mr Waranduo recalled that the LIR in this SABL was in order. The field team had
been on the ground for a week. In the end theypguced the LIR and he noted
that the landowner representatives had signed off on the correctness of it.
However refer to the Findings and Recommendations for contextualization of this
gAlySaaQa SOARSYyOSo

Mr Kevin Imba was the 3rd witness. He too testified Tuesday 22nd of
November 2011. He is the Chairman of the SABL holder. His evidence in relation
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that this proposed agro forestry project was in response to landowner dgpisa

to generate development. He said that the differences or opposition to him and
his company is based on personalities, not lack of consent. His other evidence
relates to the delay in the DAL, DEC and PNGFA processes.

The 4th witness was Thomas Seu. sike for what appears to be the clear
majority of landowners. The landowners oppose both Kevin Imba and Starlink

[ AYAGSRY 6KAOK O2yF2N¥a (2 YSOAY LYol Q
support him. Subject to finding compromise or settlement on igsue of release

of the developer and perhaps surrender of the 45 year sublease, this project
appears doomed.

Mr Joseph Chuo King Kai was the 5th witness. He stood in for the appropriate
officers of the developer who were not present in the country. Far most part,

his evidence was general. He said things were not settled as yet and they were
waiting for the approvals. He said they were here for the long haul and they
wanted to help the landowners. He confirmed that the project had not yet
commenced.

FINDINGS

The following findings are made:

()

(ii)

(iii)

The Agro Forestry Project dPortion 40Chas not substantively commenced. Its
commencement appears to be delayed pending grant of all statutory approvals.

Starlink Limited and Ainbdilis Holdings appe to have executed a preliminary

MOU regarding logging and marketing, road construction and agriculture project
agreement. However DAL and DEC approvals and permits are incomplete.
Caretaker DAL SecretarC NI Y OA & 5F Ay 1 Qa 3INI yprov@d T gKI
AY LINAYOALX S¢ F2NJ GKS ! ANAROdz GdzNB [ | YR
have IPA certification to engage in agriculture activities, stands on record as a

OF NBf Sd3a RA&AOKIFINHS 2F 5! [ Qa aidl Gdzi2 N
propensity to grant approvals wililly and without appreciation of the
consequences of his actions is a serious cause for concern. His conduct also does
y20 FdzZa3SNJ ¢Sttt FT2NJ 5! [ Qa O2yiAydzsSR 2@S
and other agro forestry projest especially under his watch and supervision.

The Land Investigation Process (LIP) was not properly executed and the Land
Investigation Report (LIR) was badly done. It remains unproved as to whether
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there was fraud and forgery in the consultation andfc@ QG A2y 2F | y I
signatures.

(iv) The Boundaries Walk did not happen. The sheer size of the land mass involved
ruled that out but as a requirement this pivotal activity of the LIP did not take
place. This cause, among others, the undisputed boundariedap;

(v) Declaration as to Custom, which is an attestation by owners of adjacent lands
that the integrity of their land boundaries have not been breached was not
properly obtained. This among others resulted in boundary overlaps and arbitrary
apportionment and placement of land within two adjacent SABLS, namely within
Portion 160C and Portion 40C. For reason of the boundary overlap alone the SABL
over Portion 40C, and by necessary implication the SABL over Portion 160C, are
defective and voidable;

(vi) TheCertificate of Alienability (CoA) was executed without careful assessment of
consequences. No traditional land use rights were noted or preserved. That is a
reckless failure. Excess rights for customary landowners, both for survival or
pleasure, should ha been reserved. The land mass is so vast and not all of it (22,
850 hectares) is needed for proposed Agro Forestry activities.

RECOMMENDATIONS

()  The overwhelming majority of landowners opposed to the SABL holding company
(AinbaiElis Holdings Liteid) and its nominated developer is a potential cause for
landowner discontent and disruption. Therefore there is an urgent need for
compromise. Alternatively the developer needs to be disengaged with minimal
losses to it and the SABL title transferredtb@ company that enjoys majority
support, namely Ainbéklis Development Corporation Limited.

i) 5[ttQa [lIYR Ly@SaidAaridirzy tNROSaa o[ Lt
the process is strictly and diligently followed, it could ensure that caot,
informed consent of customary land owners and customary land rights holders
are obtained.

(i) The LIP needs to be improved. Mere use of forms is restrictive. There must be
substantive compliance on every requirement of the LIP:



76

(@) Landowners musbe free to attach qualification or conditions to their
consent if they wish because merely offering signatures may not reflect
their real (contextual or relative) position;

(b) There is a clear difference between the attestation of those who traverse
the SABL boundary (boundaries walk) and attestation by owners of adjacent
land who must confirm that the boundaries of the proposed SABL do not
infringe upon the boundaries of their own clan lands. These are two
separate attestation requirements. The two fosnmust be distinguishable
one from the other;

(c) The Certificate of Alienability (CoA) format needs to be changed. What is of
value is the substantive compliance in relation to its purpose: The CoA is the
final attestation that landowners have agreed tave their customary lands
alienated and they have agreed to have their rights over it suspended. It is
the message being conveyed through the execution of the CoA that is
ONRGAOFft& AYLRZNIFIYyGd ¢KS /2! LINROSa:
be ovecome by those in a hurry; and

(d) The CoA in this matter was executed without careful assessment of
consequences. No traditional land use rights were preserved. This is a
reckless failure, given the sheer size of the land mass and the fact that not
all 23, 810 hectares of land was going to be needed for Agro Forestry
activities. The Agriculture Development Plan submitted by the developer
discloses that only 40% of the land will be utilized for agriculture purposes.

(iv) The COI recommends that the SABant onPortion 40Cn favour ofAinbak Elis
Holdings Limited is to be REVOKEDfor noncompliance with statutory
requirements pertaining to granting of SABL. It is apparent that all necessary and
relevant approvals have not been given by relevant agencik government
responsible for the administration of SABL to legitimize the granting of the SABL.

(v) AinbatElis Holdings Limited and its nominated developer Starlink Limited are
refrainedfrom conducting any form of business over Portion 40C.



77

SCHEDLE OF DOCUMENTS RECEIVED

OWSTFSNI (12 ! yYSEdzZNB & €0

NAME & DESCRIPTION OF DOCUMENTS RECIEVED BY THE ¢ SOURCE OF

NO PORTION 40C DOCUMENT
Department of Lands & Physical Planning (DLPP)
1 | Land Investigation Report (LIR) dated 15/11/10 DLPP
2 | RuralClass 4 Survey Plagatalogue No. 2/158 DLPP
3 | SABL Title Deed dated 02/12/ 10. Registrar of Titles
4 | Notice of Direct Grant to&HL dated 29/11/10 DLPP
5 | Gazettal Notice Dated 30/12/10. G284/10
6 | Leaseleaseback Instrument dated 15/11/10 DLPP
7 | Swblease (for 60 yrs) to Star Link Limited dated 03/12/10 DLPP
Investment Promotion Authority (IPA)
1 | Current IPA extract set for Star Link Limited IPA
2 | Certificate Permitting Foreign Enterprise to carry on Business Activity IPA
issued to Star Linkrhited, dated 29/07/10
3 | Current IPA extract set for Ainbglis Holding Limited IPA
4 | Current IPA extract for Ainb&ilis Development Corp. Ltd IPA
PNG Forest Authority (PNGFA

1 | Certificate of Registration as Forest Industry Participanedda Star PNGFA

Link Limited, dated 30/11/10

Department of Agriculture & Livestock (DAL)
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DAL File containing assorted documents & correspondences, includi DAL
DAL approval notices

Department of Environment & Conservation (DEC)
DEC File containing assorted documents & correspondences, includi DEC

DEC approval notices

Miscellaneous /Submission from Parties

{SG 2F a{lfSa g tdzZNOKIF&asS ! INB

Landowner groups dated 28/03/10

Star Link Limiteq
{Ainbai-Elis Ltd

Indexed Arch Folder containing Statutory Approval & various docurm
from DAL & DEC numbered41l.

Star Link Limited

2 Arch Folders Environmental Reports & Submissions

Star Link Limited

Gt N2P2SOG ! ANBSYSyilé¢ RFEGSR MHK A

Star Lnk Limited

Full (bound) Submission by Wagambie Lawyers on behalf of Atfib
Development Corporation disputing the legitimacy of SABL holder
regularity of LIR

AinbaiElis Dev
Corp. Limited &

Wagambie lawyer

3. NUKU RESOURCES LIMITED REPORIN(P6E)
(SABL No. 47)

A. REPORT

This is final Report on Special Agriculture and Business Lease (SABoytoer26C It is No.

ntT 2y GKS 2NRIAAYIE [/ 2YYAAaadA2Y

Province.

2F LYyl dzA NB
Section 102 of the Land Act 1®90 Nuku Resources Limitedf Nuku in the Sandaun

0 |
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Terms of Reference Covered

All Terms of Reference (TOR) heads (a) to (i), except (g), were covered. No further
investigations are required for TOR (g)(i{i). There are only three forgn employees

of the developer in the country and all of them have valid entry and work permits. In
any case, the Nuku Integrated Agro Forestry Project has not substantially commenced
its programs.

The process and procedure through which the DepartmentLahds and Physical
Planning (DLPP) issues SABLs, was carefully assessed. The monitoring, oversight,
approval and permit setup in the Departments of Agriculture & Livestock (DAL) and
Environment & Conservation (DEC) were investigated. Papua New Guinea Fores
Authority (PNGFA) process for granting Forest Clearance Authority (FCA) was
scrutinised. Also whether or not informed consent of the landowners was obtained at
every stage; from the initial land investigations stages to pre and post permit approval
public hearings, was fully investigated.

Sources of Information

Brief facts disclosed in the COI Listings constituted the initial data in this matter. The
Gazettal Notice was obtained as a result of inquiry at the Government Printing Office
(GPO). A fileantaining copies of the Land Investigation Reports (LIRs), Survey Map,
Leasecleaseback instrument, Notice of Direct Grant, copy of title deed, and various
documents and correspondences were obtained from the DLPP.

Company extracts and other records werdtained from Investment Promotion
Authority (IPA), DAL and DEC. PNGFA was sourced too but no documents were obtained
from it as the Forest Clearance Authority (FCA) process over this SABL is unfinished. All
documents obtained or received in this matter atabulated in the Schedule of
Documents.

The sublease holder (developer) and persons of interest, including Arkama Resources
[ AYAGSRQA WSE | I NHz2NJ 0 &adzoYAGGSR R20OdzySyi
formal hearing in this matter.

The final sowre of information is transcript evidence from witnesses. These are
summarizedunder the summary of evidence below.Transcript of some of the
gAlUySaasSaqQ SOARSYyOS 20i0FAYSR i *FyAY2 Aa
but possibly as a resultf @oor transcribing as well. The defects are not major and

where appropriate the intent of evidence has been elicited from the nature of the
immediate line of inquiry as well as the content and context of questions ptsed.

2Annex.

i X0
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1.3 Location of Portion 26C

Portion 26C is a 99 year SABL. It is contained in DLPP file, Volume 16 Folio 74 and is
located in the Milinch of Yellow (SE), Maimai (NE, NW, SE, SW), Masalaga (NW, SW) and
Wongamush (NE, NW) and Fourmil of Aitape and Wewak in the Sandaun Province. It
covers 39, 810 hectares of land, the area of which is delineated on a Class 4 Survey
Plan bearing Catalogue Number 2/149.

1.4 Land Ownership and Land Disputes

Prior to its conversion to SABL the entire 239,810 hectares of land now encompassed
within Portion 26QGvas customary land.

A land dispute was mentioned in evidence but it was not substantiated when the issue

2F Ada ldzZiKSyGAOAidte 61 a NFXrAASR gA0GK (GKS 4
a result no findings of land disputes are noted in this dkefor any of the lands

covered by Portion 26C.

Findings on the issue of unqualified landowner consent are discussed further in this
Report in the context of the Findings.

1.5 Grant of Lease

Portion 26C was granted directly to Nuku Resources Limite8%gears. It covers 239,

810 hectares of land. The grant is dated 2nd April 2009 and it was gazetted on 1st April
2009 through National Gazette Issue No G58 of 2009. The lease was granted under the
hand of then DLPP Secretary Pepi Kimas as the MinidDsiedate.

Nuku Resources Limited was incorporated on 12th March 2009. It is a landowner
company from the SABL area. Its shares are held equally by two Papua New Guineans
Y6EYSEeT W2Ky . F3INF FYyR wlké [Sgrad . 20K Y
Baga is also involved in Arkama Resources Ltd, which appears to be Nuku Resources

[ AYAGSRQ& NAGIE fFyR 26ySNI O2YLI yead ¢Sydil
owner entities and the concerns of those who constitute themsusmmarised below.

1.6 Canpliance- Sections 11 & 102 of Land Act 1996

The DLPP file shows that land investigations were carried out and a Land Investigation
Report (LIR) was done: Seven landowner representatives signed, to attest to their
participation in the boundary walk as wels to indicate their consent (as landowner
agents) for a leaskeaseback to be issued. These same people executed on the-Lease
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leaseback Instrument later. Three persons from out of a list of six people from
neighbouring villages signed, to certify ankmaewledge that they had no interests in

the land to be converted to SABL and also to attest to the correctness of the boundaries
of the proposed SABL. Mr. Joseph Sungi, the Provincial Administrator, signed off the
Certificate of Alienability, to authentitathe LIR process and also pave way for a l-ease
leaseback Instrument to be executed between the State and landowners. Mr. Sungi
made no reservations for any traditional landowner rights.

On the face of it the bare minimum requirements of the Land Act ¥88@his matter

seem to have been complied with. Also current DLPP best practices, that makes
operational and enlivens the general intention encapsulated under Sections 11 and 102
of that Act appear to have been followed. However the Findings sebelaiv renders

these discoveries only contextual.

IPA Status of the Developer

A Skywalker Global Resources Company (PNG) Limited is the developer of the Nuku
Integrated Agro Forestry Project. On 6th April 2009 Nuku Resources Limited granted a
sublease ovethe entire SABL to Skywalker Global Resources Company (PNG) Limited.

Skywalker Global Resources Company (PNG) Limited is wholly foreign owned. According
to current IPA records (as at 19th September 2011) it is owned by a foreign parent
company called Skyalker Global Resources Company, which is incorporated and
registered in Hong Kong.

On 1st October 2010, Managing Director of Skywalker Global Resources Company
(PNG) Limited, one Tam Chinn Hin, wrote to the Registrar of Titles requesting him to ask
PNGFAt0 issue a FCA for the project on Portion 26C. In his letter Tam Chinn Hin
confirmed amongst others that a Leroi Holdings Limited (which he said was listed on
the Hong Kong Stock Exchange) held majority (51%) share in Skywalker Global
Resources Company (BN Limited. This statement is at variance with current IPA
records, which show Skywalker Global Resources Company as being the sole owner of
Skywalker Global Resources Company (PNG) Limited.

An erroneous entry in the IPA records is noted: Original soleebbéder in Skywalker
Global Resources Company (PNG) Limited, one Desucatan LISA, transferred all of
his/her 100 shares to Skywalker Global Resources Company on 12th April 2007, but this
LISNE2Y Q& aKFNBK2t RAYy3 &Gl (dza lacythelcikalge. L t !
The IPA records now need to be corrected to fully reflect the change in the
shareholdings.
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DAL Status (Land Use Plans, Certificate of Compliance, etc)

DAL issued a Certificate of Compliance for large scale conversion of foresctdtagy

or other land use development pursuant to Section 90A (3) (i) of the Forestry Act 1991
before any Agriculture Development Plan for this project was submitted for approval.
Issuing a Certificate of Compliance (Form 235) is a DAL function undeorbstry Act

1991. A certificate dated 12th August 2010 appears to have been given by DAL under
the hand of Secretary Mr Aton Benjamin. This appears to be a rather careless discharge
of a very important statutory function.

Evidence available to this CObsls that the agriculture component of this project will
be composed of diversified portfolios. It appears that oil palm, rubber, teak forest,
jethropa and cocoa will be the mainstay of the project while vanilla and coffee will be
inter-cropped under the pyposed larger teak forest plantation.

DEC Status (Meeting Requirements for Approval in Principle)

DEC process is half complete. An Environment Inception Report (EIR) was approved on
8th December 2009. An Environment Impact Statement (EIS) dated 27bhed 2010

has been submitted by the developer. This has been displayed in public, for inspection
YR O2YYSyYyidFINE® ¢KS /hLQ&a 59/ FAEtS 02yl
opposition for the EIS. The Ministerial Approval in Principle is yet to be given.

No Project Agreement is in place between Nuku Resources Limited and Skywalker
Global Resources Company (PNG) Limited. When queried at the hearing why no Project
Agreement was executed, Chairman of Nuku Resources Limited (Mr. Ray Levis) and
Managing Direar of Skywalker Global Resources Company (PNG) Limited (Mr. Tam
Chinn Hin) said they were waiting for the DEC and PNGFA processes to be completed.

CKSNE KlIa 0SSy &aA3ayATFTAOIYG LINPINBaa G2 a
after the Vanimo hearingdNuku Resources Limited and Skywalker Global Resources
Company (PNG) Limited signed a MOU on 14th January 2012. The implications of this
MOU are discussed in the context of Findings under Part B of this Report.

Forestry Act (Amendment) Act 2007 (Meati Requirements for Grant of FCA)

No Forest Clearance Authority (FCA) has been issued. Copies of correspondences in the
/I hLQa 5! [ FTAE{S aKz2ga 2LILRaAGA2y G2 3ANI yi
written to the PNGFA Managing Director, Mr KanBauru that shows this. One is from

Rex Yarura (Chairman of Arkama Resources Limited) and other is from DLPP Deputy
Secretary (Customary Lands) Romilly-Raa dated 1st September 2010. Both letters
requested the PNGFA Managing Director to not issue a b&€bause the Land
Investigation process was not in order.
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Landowner Concerns

Landowner concerns are mostly raised by Mr. Rex Yarura, the Chairman of Arkama
Resources Limited, the rival company to Nuku Resources Limited. Three other persons
raised thee different issues: Mr Ray Mainu raised issues of overlapping boundaries
between Portion 26C and Portion 59C (which is jointly held by West Maimai Investment
Limited, Yangkok Resources Limited and Palai Resources Limited). A Mr Luke Tom
(Chairman, Nalu Fest Management Area (FMA) alleged that the Sandaun Province
SABLs are all within current FMAs and a Mr Joshua Yinawo, who claims to be a
conservationist spoke of the potential environmental risks likely to be generated by
Agro Forestry projects and hisgierence for the carbon trade.

lff 2F (GKSasS gAlGySaasSaqQ SOARSyOSa | NB 07
Evidence below.

Summary of Witnesses Evidence

A total of ten (10) witnesses testified in this matter. Mr. Pepi Kimas, the former
Secretary2 ¥ 5[ tt GSAGAFASR ftlLadd 1S Aa O2dzyiSF
even though he gave generic evidence in respect of all the cases investigated, his
evidence impacts upon the findings and reporting, as well as the recommendations
proposed in tke context of this matter. The following nine (9) witnesses gave direct
evidence in relation to this SABL.

The 1st witness was Mr. Joseph Sungi, former Provincial Administrator of Sandaun
Province. He testified in relation to this and the other six (6) SandProvince SABL
matters on 15th November 2011 at the Vanimo Local Government Council Chambers.
His evidence was brief and to the point. He said he executed the Certificate of
Alienability attached to the LIR in this matter because he thought everythiemsy iw

order. He also gave other generic evidence. The highlights of some aspects of his
SOARSYOS IINBE aidNBaaSR Ay U(GKSANI I LILINE LINA I G
reports.

The 2nd witness to testify was Mr. Daniel Waranduo. He is DirectorsLeordthe
Sandaun Province. He gave evidence on 16th November 2011. His said that as this
project was approved by the Joint District Planning and Budget Priorities Committee
(JDP&BPC) the LIR team just issued toksaves out to have everyone to gather at Nuku
Station. He said everyone was very supportive for the project. Forms were issued which
were duly completed and collected. Mr Waranduo further said the LIR team talked to
everyone at that time and they all understood. The witness remembers that people of
neighbouring tribes who own land adjacent to this SABL attested to the correctness of
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the boundaries. Mr. Waranduo clearly recalls that there was no opposition to the
proposed project at the time.

Mr Ray Levis was the 3rd witness. He too testified on 1&itelber 2011. He is the
Chairman of the entity that holds the SABL title. His evidence in relation to the LIR
LINEPOS&aa Aa aAYAfIFIN G2 GKFEG 2F aNJ 5FyASE 2
Integrated Agro Forestry Project was in response to landovaspirations to generate
development, especially to ensure that road links are opened up and a successful agro
forestry project is established to offer landowners a better quality of life. His other
evidence relates to the delay in the DAL, DEC and PN&i€Asses, some of which

have been discussed above.

The 4th witness was Mr Tam Chinn Hin. He is former Managing Director of Skywalker
Global Resources Company (PNG) Limited. He appeared with Skywalker Global
wSa2dz2NDOSa /2YLI ye 6t b DMr[Edri¥HaZRIRanaThel8tgr S NI f
joined him midway through the evidence. For the record, Mr Edrian Hazelman is the 5th
witness.

Mr Edrian Hazelman told the inquiry that he has vast experience in the agro forestry
sector in Australia, New Zealand, Fiji aRNG. He has experience working with
indigenous landowners in many countries within the region. His engagement by the
developer appears to be a strategic business decision by the latter; firstly it is a public
statement about its long term commitment to ¢hproject and secondly to tap into Mr

I T StEYFyQa dzyAljdzS SELISNASYyOSa 6AGKAY tbD
experiences, although he mentioned these himself, is a very impressive resume indeed.

Mr Hazelman stated that K6.7 million has already beed ¢t to fund preparatory

works. He said (quotefi ¢ 2 IA PSS &2dz Iy ARSI 2F 2dzNJ O232
K2.1 million on roads, even though we have not got approvals in good faith. We have
spent K1.9 million on consultants. We have spent 0.3 mitio helping with cocoa

trading and our operating costs have been K2.3 million bringing the total to K6.7

Y A £ f(Bn@ of §uote). This statement on preparation costs is also mentioned in other
evidence.

Mr Rex Yerura was the 6th witness. He has also no#iier submissions to the COI. The

thrust of his evidence and submission is that he and his people prefer to have their own
SABL, over which they intend to develop oil palm as a mono crop. He says he has an
WAY@PSad2Nn f AySR dzL)o

The highlight of Mr Rex YatuQa S@ARSYy OS Aa (GKS SaaSyoS 2
evidence by stating (quotei ¢ KI y1 €2dzZ e€e2dzNJ | 2y 2dzNX» aé
project. | like the project. My reason is like this. | see that | have a big portion in hectares
Ay t2NIAkz2zyi ©OePENA | oA3 fFyRYFaa 27F bdz]
developer to develop the entire hectares. | was already a founder of Nuku Resources and
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| was in Nuku Resources as an active member and we appointed Ray Levis to be
Chairman of the portion ¢ /(efid of quote).

¢CKNBES Y2NB gAlGySaasSaQsr o6SAy3a KS 1Kz yiaK
The nature of their respective evidence is discussed above of this Report.

aNJ wlkeé alAydzQa fFyR &N} RRf Sa issugsdetweén. [ a @
Portions 26C and 59C. The title over Portion 59C is held jointly by West Maimai
Investment Limited, Yangkok Resources Limited and Palai Resources Limited. His said
landowners from his area have difficulty identifying themselves with eit#BLS not

without losing land rights over the other. It is not possible to determine the seriousness

of this overlap issue on current evidence.

Mr Luke Tom (Chairman of Nalu Forest Management Agreement area (FMA)) alleged
that the Sandaun Province SABLs waithin current FMAs. If that is true, there may
possibly be a breach of Section 90A (2) of the Forestry Act 1991. However, while Mr.
[dZ1 S ¢2YQa FaaSNIA2Y KIFa y20 0SSy RA&LNER!
show that most FMAs in Sandaun Provihese either expired or were about to expire.

In fact interests in SABLSs appear to have been triggered by expiring FMAs.

Mr Joshua Yinawo (sgifoclaimed conservationist) had issues with the overall concept
of SABL. He said a potential environmental iiigidy to be generated by Agro Forestry
projects outweighs the benefits. He is concerned as a landowner of the area, although
he actually has no land within any SABL under investigation. Also his professed
preference for the carbon trade places his evideirca different context.

FINDINGS
The following tentative findings are made:

() The Nuku Integrated Agro Forestry Project has not substantively commenced. It
commencement appears to be delayed pending grant of FCA by PNGFA,;

(i)  Skywalker Global Resrces Company (PNG) Limited has invested upwards of
YcdTr YAfEAZ2Y AYy LINBLINIGAZ2Yya @g2N]® hy
appears genuine and its continued interest in the project, despite what appears to
be a lengthy delay, supports their commitntemo the project and their
undertakings;

(i) Skywalker Global Resources Company (PNG) Limited and Nuku Resources Limited
signed a MOU on 14th January 2012. The contents of their undertakings appear
balance and mutually beneficial for both parties (ie. landevenand developer).

This is a further demonstration of commitment by the developer and also an
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(V)

(vi)

(Vi)

(viii)
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AYRAOIGA2Y 2F A0&aQ 3ISydaAyS RSaANB G2
landowners as well;

DAL and DEC approvals and permits appear to have been graittezlit any
independent assessment on project viability. That really does not auger well for
0KS TFdzidzNB>X SalLISOAFffte NBIFNRAYy3I GKS&S
monitoring functions over SABLS;

The Land Investigation Process (LIP) was notgslppexecuted and the Land
Investigation Report (LIR) was badly done. Effort was made to consult landowners
and collect signatures. The number of villages consulted does indicate time and
effort spent;

The Boundaries Walk did not happen. The sheer sizéeofand mass involved
ruled that out but as a requirement this pivotal activity of the LIP did not take
place;

Declaration as to Custom, which is an attestation by owners of adjacent lands that
the integrity of their land boundaries have not been breadhwas not properly
obtained,;

The Certificate of Alienability (CoA) was executed without careful assessment of
consequences. No traditional land use rights were noted or preserved. That is a
reckless failure. Excess rights, both for survival or pleasiteuld have been
reserved. The land mass is so vast and not all of it (239, 810 hectares) is needed
for proposed Agro Forestry activities. The Land Development Plan submitted by
the developer shows that only 40% of the land will be utilized for agriciltur
activities. Under these circumstances, the abject failure of the Provincial
Administrator and the Lands Officers who advised him showed negligence on
their part.

(ix) There is no real opposition to the Agro Forestry Project. In fact everyone wants

()

the project be a reality. Even leading antagonist Mr Rex Yarura said in his
SOARSYOSY Gaeé NBlazy Aa yz20 02 ad2L) GKS
I 0A3 LERNIAZ2Y Ay KSOGFNBa Ay LR2NIAzZ2Yy
District. It is difftult for one developer to develop the hectares. | was already a
founder of Nuku Resources and | was in Nuku Resources as an active member and
S LILRAYUSR wlé [SOAad (G2 06S / KFEFANXYIYy 2

CKS W2LIll2aAdAz2yQ Aa yeibjecNd BABL Bolddr.yThe2 LILJ2
2Ly Syida INB NBIffte FT20dzaSR 2y WwWaz2Ay3
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side of the SABL so they want to divide up Portion 26C and get a separate title
over their part of the land. Apparently they have established agamy (Arkama
Resources Limited) to progress the idea. Naturally they want to engage a different
RSOSE2LISNI a 6Stftd ¢KSAN W2LIRaAGAZ2YQ
O2YLX SGSR® Ly FIFOG (GKS W2LILRySyiaQ 0O2y:
initially.

(xi) People who constitute Nuku Resources Limited do not dispute the claim to land
by people who constitute Arkama Resources Limited yet the SABL cannot be split
up just like that. It will undo Portion 26C and toss everything back to the drawing
board.Both Nuku Resources Limited and Arkama Resources Limited will lose out.
Therefore, as is explained below by way of a Recommendation in this Report, the
LI NIASE Ydzad NBaLISOG SIFOK 2GKSNRa LlaAd

C. RECOMMENDATIONS

() Nuku Integrated Agro Forestry Project appears to be viable. Therefore the way
forward would be for the two groups, those who support Nuku Resources Limited
and those who back Arkama Resources Limited, to agree to work together. A
viable alternative really @es not exist for both parties. The SABL cannot be just
split up as Arkama Resources Limited would prefer. Title could be surrendered by
Nuku Resources Limited and allow everything to go back to the drawing board but
the entities will then have to separdietraverse the long winded process again,
possibly with no guarantee of success in the end for both or either of them.

i 5[ttQa [FYR Ly@SaluAaraArzy tNROSaa O6[ Lt
the process is strictly and diligently followeil,could ensure that contextual,
informed consent of customary land owners and customary land rights holders
are obtained.

(i) The LIP needs to be improved. Mere use of forms is restrictive. There must be
substantive compliance on every requirement oé thiP:

(a) Landowners must be free to attach qualification or conditions to their
consent if they wish because merely offering signatures may not reflect
their real (contextual or relative) position.

(b) There is a clear difference between the attestation adth who traverse the
SABL boundary (boundaries walk) and attestation by owners of adjacent
land who must confirm that the boundaries of the proposed SABL do not
infringe upon the boundaries of their own clan lands. These are two
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separate attestation requeaments. The two forms must be distinguishable
one from the other.

(c) The Certificate of Alienability (CoA) format needs to be changed. What is of
value is the substantive compliance in relation to its purpose: The CoA is the
final attestation that landownerbave agreed to have their customary lands
alienated and they have agreed to have their rights over it suspended. It is
the message being conveyed through the execution of the CoA that is
critically important. The CoA process must not be treated lightly.

(d) The CoA in this matter was executed without careful assessment of
consequences. No traditional land use rights were preserved. That is a
reckless failure, given the sheer size of the land mass and the fact that not
all 239, 810 hectares of land was mgito be needed for Agro Forestry
activities. The Land Use Plan submitted by the developer discloses that only
40% of the land will be utilized for agriculture purposes. The failure of the
Provincial Administrator and the Lands Officers who advised hirsildgs
borders on criminal negligence.

(iv) We recommend that the current SABL granted\toku Resources Limitedver
Portion 26Cbe REVOKERNd a new grant issued to a new incorporated entity
made up of landowners of both Nuku Resources Limited andmakResources
Limited through their Incorporated Land Group (ILG) or issue a new SABL jointly
to Nuku Resources Limited and Arkama Resources Limited.

M. SCHEDULE OF DOCUMENTS RECEIVED
(Referto Listing;! VY SEdzNB & - € 0

NAME & DESCRIPTION OF DOCUMENEYRE®Y THE COI FOR SOURCE OF

NO PORTION 26C DOCUMENT
Department of Lands & Physical Planning (DLPP)

1 | Setof Land Investigation Reports (LIR) dated 02/03/09 DLPP

2 | Rural Class 4 Survey Pidbatalogue No. 2/149 DLPP

3 | Notice of Direct dated 01/04/ 09 Registrar of Titles
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SABL Title Deed dated 02/04/ 09

Registrar of Titles

Gazettal Notice Dated 01/04/09 G243/10
Leaseleaseback Instrument dated 06/03/09 DLPP
Sublease (for 50 yrs) to Skywalker Global Resources Co. (PNG) Lim DLPP
executed on 0307/09
Investment Promotion Authority (IPA)
Current IPA extract set for Skywalker Global Resources Company (R IPA
Limited
Certificate Permitting Foreign Enterprise to carry on Business Activity IPA
issued to Skywalker, dated 20/03/09
Current IPA extract set for Nuku Resources Limited IPA
Current IPA extract for Arkama Resources Limited IPA
PNG Forest Authority (PNGFA)
Certificate of Registration as Forest Industry Participant issued to PNGFA
Skywalker Global Resources C. (PING)dated 16/04/08
/Skywalker
Department of Agriculture & Livestock (DAL)
DAL File containing assorted documents & correspondences, includi DAL
DAL approval notices
Department of Environment & Conservation (DEC)
DEC File ecaaining assorted documents & correspondences, includin DEC

DEC approval notices
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Miscellaneous /Submission from Parties

Indexed Manila Folder containing Approval documents Skywalker
Submission by Nuku Resources Ltd containing Miscellaneausyamts| Nuku Resource
prepared by Ray Levis (22/9/11) Limited

GbdzZldz t N22SOGa ttlyyAy3d {AGdz G/ Skywalker

Assorted submissions from Edrian Hazelman (GM, Skywalker) on p Skywalker
viability, etc.

Correspondences from Rérarura of Arkama Resources Ltd Arkama RL

4. VANIMO JAYA & ONBNI DEVELOPMENT CORPORATION (Portion 248C)
(SABL NO. 8)

A. REPORT

This is the final report on Special Agriculture and Business Lease (SABR)raver248C It
is No. 8 onthe originalZZY YA aaA 2y 2F LyIljdzANE o6/ hLO [ Aa
DNI yiQ dzy RSN { SOUA2Y wni-@ne DaveloprieSt CHrposativ@ and
Vanimo Jaya Limited W 2 2 afitapedn®@é Sandaun Province.

1.1 Terms of Reference Covered

All Terms of Reference (TOR) heads (a) to (i), except (g), were covered. It was not
possible to carry out hdepth investigations for TOR (g)-({i)). The provincial
investigating team for this matter, constituted by the Chief Commissioner and counsels,
was unable to visit the SABL and project site due to logistical problems. Interviewing
people on site and inspecting documents was therefore not possible. A direction for the
Managing Director of the SABL develogest Mr Peng Heng Chegvto testify in Port
Moresby went unheeded due to the neavailability of that person.

The procedure, through which the Department of Lands and Physical Planning (DLPP)
issues SABLs, was carefully assessed. The monitoring, oversight, approval and permit
setup in the Departmats of Agriculture & Livestock (DAL) and Department of

Environment & Conservation (DEC) were fully investigated. Papua New Guinea Forest
Authority (PNGFA) process for granting Forest Clearance Authority (FCA) was
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scrutinised. Also whether or not informeamsent of the landowners was obtained at
every stage; from the initial land investigations stages to pre and post permit approval
public hearings, was thoroughly investigated.

1.2 Sources of Information

Initial data on this matter was the brief facts dissed by the COI Listings. That led to
inquiry at the Government Printing Office (GPO) where the Gazettal Notice was
obtained. Following that a file containing copies of the Land Investigation Reports
(LIRs), Survey Map, Leadeaseback instrument, Notcof Direct Grant, copy of title
deed, and various documents and correspondences were obtained from the DLPP.

Company extracts and other records were obtained from Investment Promotion
Authority (IPA), DAL and DEC. PNGFA was sourced but no documentsbtedmedo

from it as its Forest Clearance Authority (FCA) process over this SABL is unfinished. All
documents obtained or received in this matter are tabulated in the Schedule of
Documents below?

The final source of information is the transcript of evidenitom witnesses. The
transcript contains evidence from the former Provincial Administrator of Sandaun
Province, the Provincial Lands Officer involved in this matter, the chairman of the
landowner entity, and a representative of persons of interests. Tleeidence is
summarized under 1.12 below. It needs to be stressed again that the no representative
from the developer and SABL holder has given evidence.

1.3 Location of Portion 248C

Portion 248C is a 99 year SABL. It covers 47, 626 hectares of laedMiibch of TADJI

YR C2dzN¥Af 2F 1 L¢!t9 Ay (GKS {FyRlIdzy tNROD
Vanimo Jaya Limited and Ghey A 5S @St 2LIYSyd / 2NLIR2 NI GAz2Yy Y
19th July 2006. It was gazetted on 20th July 2006 througiohd Gazette No G143

under the hand of the then DLPP Secretary Mr Pepi Kimas.

On 14th May 2007 Onréni ceded its half share in the SABL to Vanimo Jaya Limited. It
made Vanimo Jaya, a foreign company, the sole owner of the SABL. Later, in evidence
Mr Igna Aro the Chairman of OHéni Development Corporation, confirmed DLPP
records that the SABL title was unconditionally sold for a mere K2, 000.00. This will
most likely stand as one of the cheapest land sale in modern times. As will be noted
later in this Rport, the SABL was sold when there is no development agreement
0S06SSYy +*lyAY2 WFHeél |yR GKS fFyR26yYSNRO®

BAnnex. #Xo
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O2YLIl ye Aa TFdzyOQuAazylffte RSTFdzyOiaod ¢KS RSOA
is the most reckless act atgndowner chairman could commit. For his part Mr Ignas

Aro should be charged criminally for this reckless behaviour if not then he should be
replaced as the chairman of the landowner company.

Land Ownership and Land Disputes

Prior to conversion to B\ the entire 47, 626 hectares of land encompassed by Portion
248C was all customary land.

There was one reference to a land dispute. There was an allegation that opposition to
the project may have underlying issues and disagreements over land rights. That
remains unsubstantiated. Therefore, there will be no findings in relation to land
disputes within any part of the lands covered by Portion 248C.

Findings on the issue of unqualified landowner consent are discussed below, in the
context of these Findings.

Grant of Lease

Portion 248C was a direct grant to Vanimo Jaya Limited andUdh&evelopment

I 2N1LIR2 NI GA2Yy | a WwW22Ayd GSylrydaQ T2N o &St
is dated 19th July 2006. It was gazetted on 20th July 2006 thrblagional Gazette

Issue No G143 of 2006. The SABL was granted under the hand of the former DLPP
Secretary Pepi Kimas as the Ministerial Delegate. On the 14th May 2007 (ten months
later from the date of the direct grant) Ordni Development Corporation (the
landowner company) sold its share of the SABL to Vanimo Jaya Limited according to the
title deed kept at the Registrar of Titles Office. This now means Vanimo Jaya Limited is
the sole title holder of the SABL.

Vanimo Jaya Limited was previously Vanim@Xty Limited. It was incorporated in its

current form on 30th November 1992. Its nine shareholders are Pang Heng CHEW,
Wang Ping KO, Ngie Yung LAW, Ngik Chiew Law, Keng Ping LAW aka LAU, Toh Heng Lu,
Tung Mei Sll, Huat Ping TING, and Ding Kuong TIONGIir€btors are Pang Heng

CHEW, Wang Ping KO, Ngie Yung LAW and Toh Heng Lu. All shareholders and directors
are Malaysian nationals. This means Vanimo Jaya Limited, the sole SABL holder, is
wholly foreign owned. The registered company address for Vanirga lanited is

Section 439, Lot 20 Islander Village, National Capital District.

OneUni Development Corporation is a landowner company that has a joint tenancy
over Portions 248C and nominated Vanimo Jaya Limited as its preferred developer of
the project. The company structure and shareholding arrangements of -Qme
Development Corporation are unclear and there is no IPA record to verify the company
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structure but what is clear is that it is a landowner company. According to Mr Ignas Aro,
the Chairman of G&Uni Development Corporation, the shareholders of the company
are the landowners of the One and Uni language groups (tribes). The shareholders are
represented by a Board of Directors consisting of thirteen (13) directors representing all
the villages witin the ILGs. There is no administrative and management structure in
place for OneJni Development Corporation and not even a registered office for
purposes of service. It is therefore, a nfamctional company and can be best
described as nothing more than WLJ LISNJ O2 YL y& Qo

Compliance with Sections 11 & 102 of the Land Act 1996

The DLPP file shows that a form of land investigation was carried out and a Land
Investigation Report (LIR) was prepared. Prior to that the landowner consultation
process may &ve taken place but took a lot longer than normal. According Mr Bruno
Tangfa, the Provincial Director of Lands with the Department of Sandaun who testified
Ay NBtlFGA2Yy (2 GKS [LwX fFyR2gy SN O2yadz i

Several landowner represerttaes signed, to attest their participation in the boundary
walk as well as to demonstrate their consent for a lekesseseback. These same people
also executed the Leadeaseback Instrument between themselves and the State. Mr
Joseph Sungi, the then Progial Administrator, signed off on the Certificate of
Alienability, to authenticate the LIR process and pave the way for a leaseback
Instrument to be executed. As he did in other SABLs, Mr Sungi did not make any
reservations for any traditional laneer rights.

Evidence shows that the majority of the people of One and Uni ethnic groups

consented to the SABL because they want agro forestry project in their land. Minimum
requirements of the Lands Act 1996 appear to have been complied with here. However
current DLPP best practices that enliven the intention postulated under Sections 11 and
102 of that Act appear not to have been substantially followed or achieved.

IPA Status of the Developer

Vanimo Jaya Limited is the developer of the Aitape Wesb Agrestry Project. As
noted above, on 14th May 2007 O#tuni ceded its half share in the SABL to Vanimo
Jaya Limited. Therefore Vanimo Jaya, a foreign company, is now the sole owner of the
SABL. Landowners no longer have any interests on the land. Allrigifgs including
residual rights have been disposed of by virtue of the transfer of their shares in One
Uni to Vanimo Jaya Ltd through a sale that fetched the landowners only K2, 000.00 for
their share of the entire portion of land (Portion 248C).
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DAL Status (Land Use Plans, Certificate of Compliance, etc)

The Aitape West Agro Forestry Project has substantially progressed. The agriculture
component is for Palm Oil development. DAL has submitted a copy of the Agriculture
Development Plan. Aitape &8t Agro Forestry Project is into its 4th year of operations.
Whilst it was not possible for the provincial inquiry team to confirm status properly
through a site visit, verifiable evidence shows that up to 200, 000 oil palm trees have
been planted and lahis being cleared for more.

Vanimo Jaya Limited provided copies of progress reports it submitted to DAL in
accordance with compliance requirements. The COI has received seven (7) Progress
Reports spanning January 2010 to May 2011, covering various agenatinths.

DEC Status (Meeting Requirements for Approval in Principle)

DEC and PNGFA records indicate that an Environment PermiL 3/{L12)] was issued

to OneUni Development Corporation. It was issued to be valid for 50 years and is
therefore obviasly current. A copy of the Environment Impact Assessment (EIA) is not
available to this COI.

Forestry (Amendment) Act 2007 (Meeting Requirements for Grant of FCA)

There is a current Forest Clearing Authority (FGA2)Qver this SABL. Obviouslyefst
clearance is taking place to clear land for oil palm planting but it has not been verified
as to whether FCA 102 is the first or is a subsequent issue. It has not been possible to
ascertain whether logging operations are in compliance with the stibchiAgriculture
Development Plan and FCA-QBR. Again it has not been possible for the provincial
inquiry team to confirm status properly through a site visit.

At this juncture a discovery generic to most SABLs under inquiry needs to be recorded:
Section90B (9) (a) (iii) of the Forestry (Amendment) Act 2007 requires forest clearing to
be apportioned into blocks of a maximum of 500 hectares. The PNG Forest Board may
increase or decrease the figure for good cause. However it seems FCA holders
(developers) ee being permitted to clear 5,000 hectares (ten times what is prescribed)

at any one time. Increases above the maximum allowed are being promoted by DAL.
Presumably this is done on the bases of technical advice available to it, but DAL has not
produced exaples of assessments made by it on the economics of scale to justify the
arbitrary increase.
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1.11 Landowner Concerns

While initial support for the Project is still current, the people from One want to
separate and venture out on their own. That was thessage given in evidence by Mr
Andrew Api who is the interim company secretary of Moile Reses Limited. The
fraGSN) gFa NBIAAGSNBR gAGK Lt! Ay wnwmn G2
said 12 villages of One wanted to separate and ventwut on their own. It does appear

that Moile Resources Limited is fully registered as a landowner company. Whether it is
engaged in any other projects or it has just been set up for this (Aitape West Agro
Forestry Project) is unclear.

Mrignas Arodispd R aNJ ! yYRNEg ! LIAQa | daSNIiAz2yaod | S
such level of opposition or separatist sediments in the project area. He said 12 villages
would be like the entire SABL area, covering both One and Uni groups. In any case the
g2 YOXREYSOS Aa FdNIKSNI O2y iSElddzZ £t ATSR A\
evidence under 1.12 below.

1.12 Summary of Witnesses Evidence

A total of four (4) witnesses testified in this matter. The evidence given by the former
Secretary of DLPP Mr Pepi Kinfess affected and informed certain conclusions,
findings and recommendations reached in this matter.

The 1st witness to testify was Mr Joseph Sungi, the former Provincial Administrator of
Sandaun Province. He testified in relation to this and the othef63i$andaun Province
SABL matters on 15th November 2011 at the Vanimo Local Government Council
Chambers. His evidence was brief and to the point. He executed the Certificate of
Alienability attached to the LIR in this matter because he considered evegytbibe in

order. He also gave other generic evidence. The highlights of some aspects of his
evidence are stressed in their appropriate context in the other Sandaun Province
matter Reports.

The 2nd witness to testify was Mr Bruno Chilong Tanfa. He wast®irLands for the
Sandaun Province at the time of the LIR. He gave evidence on 23rd November 2011. His
evidence is that his project was initiated or established as a result of a National
Executive Council (NEC) decision and therefore the landowner tatnsulprocess

took up to 15 years to complete. He also said the LIR was actually prepared by one Mr
Bras Nekial and he (Tangfa) just verified the LIR for the Provincial Administrator to
execute the Certificate of Alienability. As far as Mr Tangfa wasetoed all the steps

in the Land Investigation Process was complied with and the Land Investigation Report
was in order and he verified and forwarded it to the Provincial Administrator
accordingly.
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The 3rd witness in this matter was Mr Ignas Aro. He alstfied on 23rd November

2011. He is the Chairman of the landowner company and his evidence was in relation to
GKS LINP3INBaa FyR atGlrida 2F (GKS LNR2SOG®
with the developer was executed but he was unable to providey of it to the COI.

Mr Aro confirmed that OndJni Development Corporation sold its share of the joint

SABL title to Vanimo Jaya for K2000.00.

The 4th witness was Mr Andrew Api. He is the interim Chairman of Moile Resources
Limited. His evidence is bfig discussed as stated above under the Landowners

/| 2y OSNY O6LI N wmodmmO 2F GKAA wSLRNIP® ¢KS
(quote) a L NBLINBaSyd wmu @GAffl3ISao ¢ KS LJdzNLJ2
company (Moile Resources Limited) is tpasate portion 248C for us to get our own

subtitle and we will manage our own resources. With the best wishes of the people

with the current management of Vanimo Jaya & Qe that is why we have to form a
landowner company to represent the people and de@SNJ (G KS @&ldoii (2
jd2GS0®d 1 26SPSN) GKSNE Aa y2 OSNATALIOES SO
of the One people to venture out separately.

FINDINGS
The following findings are made:

() The SABL title ové?ortion 2480s in the hands of Vanimo Jaya Limited, which is
essentially a foreign owned company. The cause and reason for this is the very
careless and reckless decision Ignas Aro, Chairman ofUBin¢o sell the
fFYyR26YSNERQ KIFfF &aKINB 27F yaYimifedandthe2 6y SF
f I YyR2 Yy SN A -UQ Bevdldpryeat Chrporation.

(i) The Aitape West Agro Forestry Project has already substantively commenced. It is
now into to its 4th year of operation. Up to 200, 000 oil palm trees have been
planted and lands being cleared for more planting.

(i)  Not much is known in terms of benefits and participation structure between
RSOSt2LISNI FyR fFyR2gySNRE Rdz2S (2 GKS €I
Il AINBSYSyiQ o6S¥F2NB FyR FFGOGSN) GKSUnal £ S
Development Corporation.

(iv) Vanimo Jaya Limited has not testified before this COIl and so not much is known
about their operations, the operational and management structure including
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(vi)

(vii)
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details of foreign employees. However it has complied in patches tieh
progress reporting requirements.

DAL and DEC appear to completely lack the capacity and aptitude for independent
verification and monitoring of progress at the project site. They have not carried
out any inspections and are unable to police andnior ongoing statutory
compliance requirements. As this is a project that spans decades and these
oversight functionaries by responsible agencies of government is crucial to ensure
compliance but the ofgoing failure by the responsible agencies reflecterious
neglect on their part in the discharge of their statutory functions and is simply
inexcusable.

The Land Investigation Process (LIP) was not properly executed and the Land
Investigation Report (LIR) was badly done. But effort was made to consult
landowners and collect signatures. The number of villages consulted does indicate
time and effort spent to consult with the landowners. In the LIP we discovered
the following:

(@) The Boundaries Walk/Inspection did not happen. The sheer size of the land
mass involved ruled that out but as a requirement this pivotal activity of
the LIP did not take place;

(b) Declaration as to Custom, which is an attestation by owners of adjacent
lands that the integrity of their land boundaries has not been breached, w
not properly obtained,;

(c) The Certificate of Alienability (CoA) was executed without careful
assessment of the consequences. No traditional land use rights were
preserved and there are no residual rights for the landowners. The land was
sold to a foeign entity lock, stock and barrel. This is a reckless failure,
especially given the size of the land mass and the fact that not all of the 47,
626 hectares of land was going to be needed for Agro Forestry activities.

There is no real opposition to theitApe West Agro Forestry Project. Even if the

people of One language group desire to venture out separately as Mr Andrew Api
says, it is rather late as development plans and projections for expansion and
other projections have been done upon the premisattthere will be one SABL.

Ly FFOG GKS OKFIyOSa 2T AUKSENB d3R\53 ! gRBU
is uncertain as SABL Title is in the hands of the foreign developer.
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(vii) ¢ KS W21 aAGA2yQ Aa y20 NBIFftfe& Hheso 2LILIR:

OFfft SR 2LIIRySyida IINBE NBIrffe F20dzaSR 2y
one side of the SABL so they want to divide up Portion 248C and get a separate
GAGE S-0ANI & dz®2 SN GKSANI LI NI 2F GKS 1y
the processes, LIP and LIR including, were completed and even after the project
had commence with planting of oil palm trees.

(ix) The landowners have weakened their position considerably by transferring their

share and title for a payment of K2000 to Vanirdaya Limited, a foreign
company. IPA records shows that Qdei Development Corporation has already
transferred its title under the sulease of the leaséeaseback arrangements to
Vanimo Jaya Limited a wholly foreign owned company who is the now sole
shareholder of the SABL.

(X) There is no development agreement between Auei Development Corporation

and Vanimo Jaya Limited on beneftsaring of this project. Some references
were made to an MOU (memorandum of understanding) being signed between
the two companies but that may have no legal basis to strengthen the position of
the landowners. In any case, with the outright sale and transfer of the title under
the sublease, the customary landowners might not benefit at all from the
business activities calucted on their land.

C. RECOMMENDATIONS

()

(ii)

(iii)

OneUni Development Corporation ceded and transferred its half share in the
SABL title to Vanimo Jaya for reasons that are not clear. The transfer was effected
without obtaining informed landowner consent. &lransfer needs to be undone.

Ignas Aro, the chairman of Oténi Development Corporation has acted recklessly
in selling the landowner half share in the SABL title. For that he should be charged
criminally for forgery and fraud

The Aitape West Agr&orestry Project is operational. Therefore to protect the
LINE2SOGQa GAlLoAfAdlGe FyR G2 SyadaNB AGa
group discontent needs to be fully addressed and continuing interest and support
consolidated rather quickly.
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(iv) The two groups, those who support One language group and Uni language group,
YSSR G2 F3INBS (G2 62N] (23SHKENOtIERS { A.
Andrew Api would prefer. A title can be surrendered to allow everything to go
back to the drawindboard but the entities will then have to separately traverse
the long winded process again, possibly with no guarantee of success. Even then,
Ay GKAA AyadlyoS G4KS {!.[ GAGES Aa y2

(v 5[tt Q& [ I Yy RPrdces®(8IR)nppaarsiioib2 ¥ good strategy overall. If
the process is strictly and diligently followed, it could ensure that contextual,
informed consent of customary land owners and customary land rights holders
are be obtained.

(vi) The LIP needs to be ingwed. Mere use of forms is restrictive. There must be
substantive compliance on every requirement of the LIP as stipulated under the
Land Act 1996:

(@) Landowners must be free to attach qualification or conditions to their
consent if they wish to becauseerely offering signatures might not reflect
their real (contextual or relative) position;

(b) There is a clear difference between the attestation of those who traverse
the SABL boundary (boundaries walk/inspection) and attestation by owners
of adjacentland who must confirm that the boundaries of the proposed
SABL do not infringe upon the boundaries of their own clan lands. These are
two separate attestation requirements. The two forms must be
distinguishable one from the other.

(c) The Certificate of Wenability (CoA) format must be changed. It is
substantive compliance in relation to its purpose that is of value: CoA is the
final attestation that landowners agreed to have their customary land
alienated and that it is safe for their rights over it te buspended. It is the
message being conveyed through the execution of the CoA that is critically
important.

(d) The Certificate of Alienability (CoA) was executed without careful
assessment of the consequences. No traditional land use rights were
preseved from the massive size of the land taken up under the SABL and
furthermore, only 40% of the total land mass will be utilized for the
proposed agricultural project and it does not make sense at all to lease out
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the entire land mass without leaving anysréual rights to be enjoyed by
the landowners. This is a reckless failure on the part of the Provincial
Administrator who is supposed to protect the interests of the landowners.

(vii) The COI recommends the immedi®EVOCATION the SABL title ovePortions
248Cgranted toVanimo Jaya Limited WYF2MFERN O2YLI ye& | YR
whole transaction beREVIEWEDand properly RENEGOTIATEDRO ensure
flYyR2YSNRAE LI NIGAOALI GA2Y Ay GKAA& {!.[d
Act (secs. 11, 102 and 132) transfer a title over customary land to a foreign

company.
SCHEDULE OF DOCUMENTS RECEIVED
(Refer to Listingg! Yy S EXEZNB @&
NAME & DESCRIPTION OF DOCUMENTS RECIEVED BY SOURCE OF
THE COI FOR PORTION 248C DOCUMENT

Department of Lands & Physical Plaing (DLPP)

Set of Land Investigation Reports (LIR) dated 26/06/06 DLPP

Rural Class 4 Survey Pldbatalogue No. 2/144 DLPP
SABL Title Deed dated 19/07/ 06. Registrar of Titles
Gazettal Notice Dated 20/07/06 G143 of 2006
Leaseleaseback Istrument dated 19/07/06 DLPP
Transfer by Ond&Jni of its share in the SABL to Vanimo Jaya Limited DLPP

dated 14/05/07

Investment Promotion Authority (IPA)

Current IPA extract set for Vanimo Jaya limited IPA

Certificate Permitting Foreign Erprise to carry on Business Activity IPA
issued to Vanimo Jaya Limited

Current IPA extract set for Oséni Limited IPA

Current IPA extract for Moile Resources Limited IPA
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PNG Forest Authority (PNGFA)

Certificate of Registration as Forestlustry Participant issued to Vanin
Jaya Limited

PNGFA

Forest Clearing Authority (FCA-QB) granted to Vanimo Jaya Limited

PNGFA & Vanim

Jaya Limited
Department of Agriculture & Livestock (DAL)
DAL File containing assorted documents & cgpmndences, including DAL
DAL approval notices
Aitape West OndJni Agro Forestry Project Proposal DAL
Department of Environment & Conservation (DEC)

DEC File containing assorted documents & correspondences, includ DEC
DEC approval notices
[ SGOSNI FROAAAYTI ANIYEG 2F a! LILINZ DEC
Set of Seven Progress Reports (DEC copies) for assorted operating DEC
months filed by Vanimo Jaya Limited
Indexed Manila Folder containing DEC approval documents DEC

Miscellaneous /Subnssion from Parties

G{FrfsSa 9 tdz2NOKI&S ! ANBSYSyié¢ o
dated 15/04/10

Wammy Limited

/Global Elite Ltd

Indexed Manila Folder containing Approval documents

Global Elite Ltf

G5SGFAETSR ! ANAROdzZE GdzNB t £ Fyé¢ 02!

GlobalElite Ltd

Aitape West OndJni Agro Forestry Project Proposal

Vanimo Jaya Ltd

At N22SOG t NRLRALIK T €

Global Elite Ltd
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Submission by Kuman Lawyers containing Miscellaneous doc. Nakap
Submission from Nakap Agro Forestry JV Dev. Limited Nakap
Subnission from Moile resources Limited dated 01/08/11 Moile Resources

5. WAMMY LIMITED (Portion 27C)

(SABL NO. 68)

A.

REPORT

This is my final Report on Special Agriculture and Business Lease (SABQrover

27C It is No. 68 on the original CommissiorLof lj dzA NB o6/ hL0 [Aald t 2
DNl yiQ dzyRSNJ { SOGA2Y MNVammyZiitedoKStapg ih th&Ra | O\
Sandaun Province.

1.1 Terms of Reference Covered

1.2

All Terms of Reference (TOR) heads (a) to (i), except (g), were coveredthido fur
investigations are required for TOR (g)}(ifi). At the time of the hearings at
Vanimo only one foreign employee of the developer was in the country and he
had valid entry and work permits. Wammy Rural Development Project, on Portion
27C, is yet t@ubstantially commence its programs.

The process and procedure through which the Department of Lands and Physical
Planning (DLPP) issued the SABL was carefully assessed. The monitoring,
oversight, approval and permit setup in the Departments of Agricultére
Livestock (DAL) and Environment & Conservation (DEC) were investigated. Papua
New Guinea Forest Authority (PNGFA) process for granting Forest Clearance
Authority (FCA) was scrutinised. Also whether or not informed consent of the
landowners was obtainedt every stage; from the initial land investigations
stages to pre and post permit approval public hearings, was fully investigated.

Sources of Information

Brief facts disclosed in the COI Listings constituted the initial data in this matter.
The Gazttal Notice was obtained as a result of inquiry at the Government
Printing Office (GPO). A file containing copies of the Land Investigation Reports
(LIRs), Survey Map, Leadeaseback instrument, Notice of Direct Grant, copy of
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title deed, and various dagnents and correspondences were obtained from the
DLPP.

Company extracts and other records were obtained from Investment Promotion
Authority (IPA), DAL and DEC. PNGFA was sourced too but no documents were
obtained from it as the Forest Clearance Autho(ffCA) process over this SABL is
unfinished. All documents obtained or received in this matter are tabulated in the
Schedule of Documents.

The sublease holder and developer@obal Elite Limitedand persons of interest
Moses Lalyawo of the opposing lanvdoer faction representing Nakap Agro
Forestry Joint Venture Development Limited submitted documentary information.

The final source of information is transcript evidence from witnesses. These are
summarized in the Findings below. Transcript of certain $i#nd Q&4 SJARS
obtained at Vanimo are not fully discernable. It may be due to poor recording or

as a result of poor transcribing as well. The defects are not major and where
appropriate the intent of evidence has been elicited from the nature of the
immedite line of inquiry as well as the content and context of questions pdsed.

1.3 Location of Portion 27C

Portion 27C is a 99 year SABL in the Milinch of Maimai and Fourmil of Aitape in

the Sandaun Province, containing 105, 200 hectares of land. It isdtdthon a

Class 4 Survey Plan bearing catalogued No. 2/159 and was granted to Wammy
Limited under the hand of the then DLPP Secretary Pepi Kimas in his capacity as
Ministerial Delegate. The SABL was granted on 8th October 2010 and gazetted on
15th October2010 through National Gazette issue No G243 of 2010.

1.4 Landownership and Land Disputes

Prior to its conversion to SABL the entire 105, 200 hectares of land now
encompassed within Portion 27C was customary land.

There was no land disputper se mentioned or referred to in evidence or
submission but the principal witness for the opposing side and Chairman of the
{!. [ K2f RSNR&A NRARQGIf flIyR26ySN O2YLI ye

[ AYAGSRO aNJ az2asSa [lfelg2 &l Arash&n i a O
divided up without their consent. He said that some 355,900 hectares of land,
which should come under the control of Nakap Agro Forestry JV Development
Limited has been distributed over Portion 26C, Portion 27C, and Portion 59C. He

YAnnex. f#Xo
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alsosaidhisp2 LI SQa flFyR GKIFG adiN)y RRfSa GKS
included in another SABL in the East Sepik Province.

As a result no findings of land disputes are noted in this Report for any of the
lands covered by Portion 26C. Findings on the isduenqualified landowner
consent are discussed further in this Report.

Grant of Lease

Portion 27C was granted directly to Wammy Limited for 99 years covering 105,
200 hectares of land. It is delineated on a Class 4 Survey Plan bearing catalogued
No. 2/159. The grant is dated 8th October 2010 and was given under the hand of
the then DLPP Secretary Pepi Kimas in his capacity as Ministerial Delegate. The
grant was gazetted on 15th October 2010 through National Gazette issue No
G243 of 2010.

Wammy Limited \as incorporated on 7th April 2010. Its shareholders are Robert
Aiwar, John Melo, Peter Tai, and Jonnah Yamaijo. They hold equal shares. They
and eighteen (18) other Papua New Guineans are directors of Wammy Limited.

Compliance with Sections 11 & 102 the Land Act 1996

The DLPP file shows that Land Investigations Process (LIP) was carried out and a

Land Investigation Report (LIR) was compiled. Seven landowner representatives
signed, to attest to their participation in the boundary walk/inspection al \&s

to indicate their consent (as landowner agents) for a lelasseback to be issued.
These same people executed on the Lel@sseback Instrument later. Three
persons from out of a list of six people from neighbouring villages signed, to
certify andacknowledge that they had no interests in the land to be converted to
SABL and also to attest to the correctness of the boundaries of the proposed
SABL. Mr Joseph Sungi, the Provincial Administrator, signed off the Certificate of
Alienability, to authentiate the LIR process and also pave way for a Lease
leaseback Instrument to be executed between the State and landowners. Mr.
Sungi made no reservations for any traditional landowner rights and has not
allowed for any residual rights to be enjoyed by thedawners during the period

of the lease.

On the face of it the bare minimum requirements of the Lands Act 1996 for this
matter seem to have been complied with. Also, current DLPP best practices that
makes operational and enlivens the general intention erscégied under
Sections 11 and 102 of that Act appear to have been followed. Nevertheless the
Findings set out below renders these discoveries only contextual.

l.fl
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IPA Status of the Developer

Global Elite Limiteds the developer of the Wammy Rural Deyeitent Project.

On 18th October 2010 Wammy Limited granted a sublease over the entire SABL
(Portion 27C) to Global Elite Limited for sixty (60) years. It was approved by Mr
Pepi Kimas for purposes of Section 128 and 129 of the Land Act 1996 and
registered vith the DLPP on 29th October 2010.

Global Elite Limited is wholly foreign owned. According to current IPA records (as
at 19th September 2011) it is owned by a Malaysian named Chiong Ming Ting.
Whilst Global Elite Limited seems to be fully certified untleg Investment

t N2Y2GA2y ' OG0 MdbddpHZ Ada / SNIAFAOFGS LIS
.dzaAySaa Ay |y 'OGAQGAGEQ O0C2NX nu 2yfe

activities.

Whilst Global Elite Limited has Forest Industry Participanttifi€ation, it
conspicuously lacks IPA authority to engage in Agriculture activities. The
O2YLIl yeQa NBLINBaSyidlradAaAodSs aN» ! f oSN
the developer will secure the certification when it needs to, presumably when it is
ready to plant oil palm or rubber trees or whatever it needs to plant, and that
again presumably after it has logged out sufficient areas for the purpose and

[

Y2NBE AYLRNIFIyGates FFGSNIAG KIFIR YIRS Sy?
GFrRRAGA2YFlzy R2K8 02ad0a 2F GKS | INRKROdzZ @

that the developer is not bringing into the country its own resources and capital
to invest in the country and instead trying to raise moneycanintry through
logging activities before it ventar out into agriculture and other business
FOGAGAGASAD® ¢CKAA Aa O2y (NI NEB (2 (GKS
investment to boost the local economy by bringing in the foreign exchange.

However lack of certification and apparent lack of urgency lom part of the
developer is a concern at this stage. This concern amplifies another concern
NF¥A&ASR o0& 20KSNJ {!.[ Ay@SadA3ararzyay
with no primary experience base and expertise in Agro Forestry which is why they
contract out the Agriculture development component (which of course is the sole
purpose of SABLS) to entities not consciously approved and or sanctioned in the
LIR process conducted within the spirit of Section 102 of the Land Act 1996.

DAL Status (Landse Plans, Certificate of Compliance, etc)

L'y | 3ANKROdzt G§dzZNB € yR dzaS LX Iy KI&a 0SSy
It constitutes a Project Proposal as well as time bound development schedules in

k

{

)
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the Agriculture Development Plan for purposes obmitoring and oversight in
relation to the agriculture component of the project.

DAL has approved this project. By letter dated 27th September 2010 under hand
of its Deputy Secretary Mr Francis Daink, DAL advised Global Elite Limited that its
Agricultureand Rural Development Project Proposal had been approved. In the
absence of any Certificate (of Compliance) for large scale conversion of forest to
agriculture or other land use development pursuant to Section 90A (3) (i) of the
Forestry Act 1991, it is tbe accepted that the Wammy Rural Development
Project has been formally approved by DAL. However it is to be noted that other
O2NNBalLRyRSyOSa F@FAftlrotS (2 GKA& /[ hL 3
a Public Hearing that was scheduled to take plac@elefomin on 6th November
2010, but which actually occurred almost three (30 months later on Saturday 5th
February 2011 at Worikori Village in Telefomin. Evidence available to this COI
shows that the agriculture component of this project will be commbe€oil palm

and rubber.

DEC Status (Meeting Requirements for Approval in Principle)

DEC process is complete. The Environment Inception Report (EIR) and
Environment Impact Statement (EIS) were prepared, presented and accepted.
That culminated in Miister Benny Allan MP issuing the Approval in Principle on
20th July 2011.

On 11th April 2010 a Project Development Agreement was executed between

2L YYyYéd [AYAGSR IyYyR Df206lf 9f AUS [AYAGS
O2YYSNDAL § I 3 NA O dehsii dzNfis Projedt KaGreemlet LateA Ol G .
discussed in the context of the Findings below.

Forestry Act (Amendment) Act 2007 (Meeting Requirements for Grant of FCA)

There was no Forest Clearance Authority (FCA) issued for the Wammy Rural
Development Project. 2 LJASa 2F O2NNBalLRyRSyO0Sa Ay |
file shows opposition to grant of FCA in this matter.

At this juncture a discovery generic to most SABLs under inquiry needs to be
recorded: Section 90B (9) (a) (iii) of the Forestry (Amendm&ctt2007 requires

forest clearing to be apportioned in blocks of 500 hectares. The PNG Forest Board
may increase or decrease the figure for good cause. However it seems FCA
holders (developers) are being permitted to clear 5,000 hectares (ten times what

is prescribed) at any one time. Increases above the maximum allowed are being
LINEY2GSR o0& 5! SESNOA&AY3I AlGa GRA&AONBI
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such discretion(s) is not based on law or any sound policy of government and is
therefore, unlawful. To date, DAL is not able to provide any reasons and/or
justifications on why it is approving forest clearing over the legal limit stated by
law.

1.11 Landowners Concerns

In support of the evidence disputing the legitimacy of the LIR process, Moses
Lalyavo of Nakap Agro Forestry JV Development Limited put forward detailed
dadzoYrAaairzya 2y GKS 0O2yYLiX SisS 101 27
Incorporated Land Groups (ILGs) that constitute Nakap Agro Forestry JV
Development Limited. Their assertion that Wamirimited is a loose e&hoot of

the former Amanab 56 Forest Management Agreement (FMA) constituted only by
five villages (out of a total of twertiwvo) from the western part of Namea Local
Level Government (LLG) in the Telefomin District has not reediy begated by

2 YYeéd [AYAGSR® LG ¢la aaSNISR GKIFG w2
that constitute it, namely Wagou, Aiendami, Mandopai, Mokedami, and Yuwari).
Again no attempt has been made by Wammy Limited to negate this.

Landowner concernsvere also raised by Moses Lalyawo who testified as
representative of those opposing Wammy Limited and Global Elite Limited. As
Chairman of Nakap Agro Forestry JV Development Limited Mr Lalyawo said he is
O2y OSNYy SR GKIFG KAA& LIS2 LIt theirfcdnse®. HE | & 0
said during the hearings at Vanimo that some 355,900 hectares of land, which
should come under the control of Nakap Agro Forestry JV Development Limited

has been distributed over Portion 26C, Portion 27C, and Portion 59C. Hsagalso

KAa LIS2L)X SQa fFryR GKFG adNr RRfSa GKS &
included in another SABL in the East Sepik Province. His evidence and opposition
submissions that amplify the thrust of his evidence are contextualized in the
Summaryot AllySaaQad 99ARSYOS o0St24609

1.12 Summary of Witnesses Evidence

A total of seven (7) witnesses testified in this matter. The 1st withess was Mr
Joseph Sungi, former Provincial Administrator of Sandaun Province. He testified in
relation to this and the othe AE 6c 0 {FyRIdzy t NPBAYyOSQ:
November 2011 at the Vanimo Local Government Council Chambers. His evidence
was that he executed the Certificate of Alienability (CoA) attached to the LIR in

this matter because he thought everything was irder. He also gave other

generic evidence. The highlights of some aspects of his evidence are stressed in
their appropriate context in the other Sandaun Province matters Reports.
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The 2nd witness to testify was Mr Daniel Waranduo. He is Provincial Lamckr Off

of Sandaun Province. He gave evidence on 17th November 2011. He confirmed
that there was a form of Land Investigation conducted and a LIR was generated as
a result. He further said that he vetted the LIR, which was principally created by
Simon Malu ofthe DLPP, for the Provincial Administrator to execute the
Certificate of Alienability.

Mr Waranduo said about-@2 Incorporated Land Groups (ILGs) withheld their
consent for Wammy Limited and Global Elite Limited to be the vehicles of
development. Itis2 06S y20GSR GKFG aNJ 2 NF¥yRdz2 Qa
quite significant. It confirms that there was conscious dissent and opposition
during the Land Investigation process. Obviously the LIR did not reflect that.
Therefore what happened thereafter waston the basis of popular landowner

wish to lease their land. This conclusion therefore lends credence to and
strengthens the position of Nakap Agro Forestry JV Development Limited and
particularly the objections raised by its Chairman, Moses Lalyawo.

Moses Lalyawo was the 3rd witness in this matter. He testified on 18th November
2011. His evidence is adequately discussed throughout this Report and it need not
be repeated here except to note his unwavering objection to the grant of the
SABL to Wammy LimdeHis evidence will be fully analysed in the Findings and in
the Recommendations of this Report.

The 4th witness was Mr John Anis, who is the Chairman of Wammy Limited. His
evidence in relation to the LIR process is similar to that of Mr Daniel Waranduo
eEOSLI GKFG KS WiKAyl1aQ FyR s6Fa 2F (KS
from all the landowners. Mr Anis said that the Wammy Rural Development
Project was initiated in response to landowner aspirations to generate
development, especially to ensureahroad links are opened up and a successful

agro forestry project is established to offer landowners an opportunity to earn
some money and improve their lifestyle.

The 5th witness was Mr Albert Lau. He testified on behalf of Global Elite Limited.

In facthe appeared with a forester called Mr Marvin Jocero, who was allowed to

join him at the witness stand midiay through the evidence. For the record, Mr

al NDAY W2O0SNRB Aad (GKS clOUK gAldySaad aNJ [ |
in this Report. The thst of his evidence is also analysed in context of the
Findings.

Mr Yaujang Kokrow, LLG President of Namea LLG of the Telefomin District, was
scheduled to be the final witness. He had indicated that he wanted to formally
inform the COI that the Joint Digtti Planning and Budget Priorities Committee
(JDP&BPC) of Telefomin District endorsed Nakap Agro Forestry JV Development
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Committee to be the preferred landowner development company and the LLG
funded its activities. He was to testify on Monday 21st NovenEtl but he

was unavailable and so the Managing Director of Nakap Agro Forestry JV
Development Limited Mr. Johnson Wapunai was called instead. The kind of
evidence Mr. Yaujang Kokrow would have presented is noted here to
demonstrate a consistency inthddlJ2 aA G A2y Qa O2ydSyidAazy
was never supported right from the start. For its part, Wammy Limited has made

no attempt, either in evidence or through any formal submission, to negate this
damaging consistency in evidence from its opponents.

Mr Johnson Wapunai said that there was no formal land investigation carried out
in the area. He queried as to how any investigation into an area of up 105,200
hectares could be done in a few days. He said any investigation would take up to
three months to omplete. He also confirmed that the map over Portion 27C was
scaled and drawn by a surveyor called Patrick Kopal from his desktop in Port
Moresby. The surveyor never visited Edwaki, which encompasses the SABL lands
in Namea LLG.

The highlight of MessrsMa Sa [t &l g2 | yR W2Kyazy 2| L
contention that they do not dispute the right of Wammy Limited (in the
composite form of the five villages that constitute it) to exit and be the vehicle for
development for its own people. They just wdn organize their own people and
resources on their part of the land.

FINDINGS

The following findings are made:

()

(ii)

(iii)

The Wammy Rural Development Project has not substantively commenced. It

commencement appears to be delayed pending grant of FCA byFRNTGhe
developer also needs to construct a 50 kilometre road connecting the project area
to the nearest road.

Global Elite Limited has spent KO0.5 million in preparations work. While on the
SOARSYOS (KS RS@St 2LISNDa uglinend & idhe I LILIS |
project needs to be seen, particularly in the light of what clearly appears to be
polarized, irreconcilable positions between the two contending landowner
groups.

hy MmMOK ! LINAE wamn | Wt NR2SOG 5S@St2L)
2 Yye [AYAGSR IyR Df2olf 9t AUS [AYAGS
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appear balance and mutually beneficial for both parties. It could be accepted as
demonstration of commitmenby the developer.

(iv) DAL and DEC approvals and permits appear to have been granted without any
independent assessment on the impact of ongoing, visible substantial landowner
disagreements and opposition to both Wammy Limited and Global Elite Limited.

(v) The Land Investigation Process (LIP) was not properly executed and the Land
Investigation Report (LIR) was badly done. Even though some landowners appear
to have been consulted and their signatures collected, the genuineness of the LIR
is in doubt in the ligt of the allegations of fraud raised by the opposing group.
The following findings are made in respect to the LIP and LIR:

(&) The Boundaries Walk/Inspection did not happen. The sheer size of the land
mass involved ruled that out but as a requirement hilgotal activity of the
LIP did not take place;

(b) Declaration as to Custom, which is an attestation by owners of adjacent
lands that the integrity of their land boundaries have not been breached,
was not properly obtained;

(c) The Certificate of Alienalyi (CoA) was executed without careful
assessment and regard to the lack of popular support for the project and
visible opposition to both Wammy Limited and Global Elite Limited as
preferred entities. No traditional land use rights were noted or preserved.
That is a reckless failure. Excess rights, both for survival or pleasure should
have been reserved for the customary landowners. The land mass is vast
and not all of it is needed for the proposed Agro Forestry project. The Land
Development Plan submittedytthe developer shows that only 40% of the
land will be utilized for agriculture activities;

(d) There is no opposition to the Wammy Rural Development Project as such.
Proponents of Nakap Agro Forestry JV Development Limited do not dispute
the right of WammuyLimited (in the composite form of the five villages that
constitute it) to exit and pursue development for its own people. The
Proponents of Nakap Agro Forestry JV Development Limited want to
organize their own people and resources on their side or patti@fand;

(e) The efforts of Nakap Agro Forestry JV Development Limited seem to be
supported by the Namea LLG. In fact Namea LLG appears to be the active
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proponent of the entity. Evidence before the COI also indicates the sitting
member of Parliament for Telomin Electorate is a proponent and active
supporter of Nakap Agro Forestry JV Development Limited;

() Landowners who constitute Nakap Agro Forestry JV Development Limited
have already mobilized themselves in the same way other SABL holders
have done but tky find their land included in three separate SABLS, namely
Portion 26C held by Nuku Resources Limited, Portion 27C held by Wammy
Limited and Portion 59C held jointly by West Maimai Investment Limited,
Yangkok Resources Limited & Palai Resources Limiteg. appear to be
pro agro forestry projects; and

(g) The claims of overlapping boundaries, both on SABL maps and in respect of
traditional land rights, by the Proponents of Nakap Agro Forestry JV
Development Limited is serious. At the least it confirms thepsated
arbitrary creation of maps based solely on satellite technology by different
people at different times with no reference to existing maps. At the most,
these claims implicate and impact upon the validity of all three SABLs,
namely Portion 26C, Paon 27C and Portion 59C.

The above findings by implication means that the conclusions reached in
relation to these three SABLs (Portion 26C, Portion 27C and Portion 59C)
stand to be affected, at least to the extent that their territorial and
boundary irtegrity and validity was left undiscussed in their respective
Reports.

C. RECOMMENDATIONS

1.

The Wammy Rural Development Project, as long as there is no reconciliation
between the landowners, particularly between Wammy Limited and those that
support Nakap Agro Forestry JV Development Limited, there is bound to be
further problems in the future. A viable, quick fix alternative really does not exist
for both parties. The SABL cannot be just split up along customary boundary lines
as any division of theABL will involve a process. Title could be surrendered by
Nuku Resources Limited and allow everything to go back to the drawing board but
the parties will then have to separately traverse the long winded process again,
with no guarantee of success in thacefor both or either of them to be granted

an SABL or separate SABLs. Therefore the way forward would be for the two
groups to agree to work together.
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2. 5[ttQa [FTYR Ly@gSadAadalradrazy tNBOSaa o[ Lt (
the process is sictly and diligently followed, it could ensure that contextual,
informed consent of customary land owners and customary land rights holders
are obtained.

3. The LIP needs to be improved. Mere use of forms is restrictive. There must be
substantive compdince on every requirement of the LiP:

(@) Landowners must be free to attach qualification or conditions to their
consent if they wish because merely offering signatures may not reflect
their real (contextual or relative) position;

(b) There is a clear flerence between the attestation of those who traverse
the SABL boundary (boundaries walk) and attestation by owners of adjacent
land who must confirm that the boundaries of the proposed SABL do not
infringe upon the boundaries of their own clan lands. Sédeare two
separate attestation requirements. The two forms must be distinguishable
one from the other;

(c) The Certificate of Alienability (CoA) format needs to be changed. What is of
value is the substantive compliance in relation to its purpose: Thei<ihé&
final attestation that landowners have agreed to have their customary lands
alienated and they have agreed to have their rights over it suspended. It is
the message being conveyed through the execution of the CoA that is
critically important. TheZ! LINRP OS&da Aa y20G 2dzad | Y
be overcome by those in a hurry.

(d) The CoA in this matter was executed without careful assessment of
foreseeable consequences and possibly in hasty disregard for concerns
raised through the Land Invegation process. No traditional land use rights
were preserved. That is a reckless failure, given the sheer size of the land
mass and the fact that not all 105, 200 hectares of land was going to be
needed for Agro Forestry activities. The Land DeveloprRéem submitted
by the developer discloses that only 40% of the land will be utilized for
agriculture purposes. The failure of the Provincial Administrator and the
Lands Officers who advised him possibly borders on criminal negligence.

(iv) The COI recomnmals that the SABL title ov&ortions 27eld byWammy Limitedbe
SURRENDERRERd beRENEGOTIATED ensure that all landowners interest of both
Wammy Limited and Nakap Agro Forestry Development JV Limited are accommodated
with a properly structured berfé-sharing agreement between all parties to this SABL.
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SCHEDULE OF DOCUMENTS RECEIVED

(Referto Listing;! VY SEdzNB & - €0

NAME & DESCRIPTION OF DOCUMENTS RECIEVED BY THE ( SOURCE OF

NO PORTION 27C DOCUMENT
Department of Lands & Physical Planni(igLPP)
1 | Set of Land Investigation Reports (LIR) dated 14/09/10 DLPP
2 | Rural Class 4 Survey Plabatalogue No. 2/159 DLPP
3 | SABL Title Deed dated 08/10/ 10. Registrar of Titles
4 | Gazettal Notice Dated 15/10/10. G243/10
5 | Leaseleaseback Instrumerdated 9/10/10 DLPP
6 | Sublease (60 yrs) to Global Elite Limited dated 18/10/10 DLPP
Investment Promotion Authority (IPA)
1 | Current IPA extract set for Global Limited IPA
2 | Certificate Permitting Foreign Enterprise to carry on Business Activity IPA
issued to Global Limited, dated 29/7/10
3 | Current IPA extract set for Wammy Limited IPA
4 | Current IPA extract for Nakap Agro Forestry Development Ltd IPA
PNG Forest AuthorityRNGFA)

1 | Certificate of Registration as Forest Industry Participssued to Global PNGFA

Limited, dated 30/11/10

Department of Agriculture & Livestock (DAL)
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DAL File containing assorted documents & correspondences, includi DAL
DAL approval notices

Department of Environment & Conservation (DEC)

DEC File containing assorted documents & correspondences, includ DEC
DEC approval notices

[ SGOSNI FRGAAAYI IANFYyG 2F a! LILINI DEC

Miscellaneous /Submission from Parties

G{FrtSa 9 tdzZNOKI &S ! 3NSef 8 Vamdowner| Wammy Limited
dated 15/04/10

/Global Elite Ltd

Indexed Manila Folder containing Approval documents Global Elite Ltf

G5SGFAET SR ! ANROdzZ GdzNB t £ yé 62 || Global Elite Ltd

Gt N22SO0 tNRLRaAlTf¢ Global Elite Ltd
Submission by Kumdrawyers containing Miscellaneous doc. Nakap
Submission from Nakap Agro Forestry JV Dev. Limited Nakap
Submission from Hon. Peter Iwei (MP) for Nakap (3/1/12) Nakap
6. WEST MAIMAI INVESTMENT LTD / YANGKOK RESOURCES LTD / PALAI RESOURCES L

(Portion 59C)
(SABL NO. 60)

A. REPORT

This is the final Report on Special Agriculture and Business Lease (SABYQrooer

5060 LG A& b2d cn 2y GKS 2NRAIAYIE [/ 2YYA&aaa:
DNI yiQ dzyRSNJ {SO0GA2Y wmAakdz@R WBSAMAihaERA (0 2
Investment Limited Yangkok Resources Limitexhd Palai Resources Limiteof Nuku

in the Sandaun Province.
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1.1 Terms of Reference Covered

All Terms of Reference (TOR) heads (a) to (i), except (g), were covered. No further
investigations are required for TOR (g)(ifi). The few foreign employees of the
developer who are in the country appear to have valid entry and work permits.

The name of the agro forestry project that is to be carried out in Portion 59C,

G KAOK OAfZ QUWaKSAEYR o0& 2Sad alAYFA Ly@Saday
Limited and Palai Resources Limited is not really clear but the project, whatever it
maybe for, is yet to substantially commence its programs.

The process and procedure through which the Depamt of Lands and Physical
Planning (DLPP) issued the SABL were carefully assessed. The monitoring,
oversight, approval and permit setup in the Departments of Agriculture &
Livestock (DAL) and Environment & Conservation (DEC) were investigated. Papua
New Guinea Forest Authority (PNGFA) process for granting Forest Clearance
Authority (FCA) was scrutinised. Also whether or not informed consent of the
landowners was obtained at every stage; from the initial land investigations
stages to pre and post permit appval public hearings, was fully investigated.

1.2 SOURCES OF INFORMATION.

Brief facts disclosed in the COI Listings constituted the initial data in this matter.
The Gazettal Notice was obtained as a result of inquiry at the Government
Printing Office (GB). A file containing copies of the Land Investigation Reports
(LIRS), Survey Map, Leadeaseback instrument, Notice of Direct Grant, copy of
title deed, and various documents and correspondences were obtained from the
DLPP.

Company extracts and other gerds were obtained from Investment Promotion
Authority (IPA), DAL and DEC. PNGFA was sourced too but no documents were
obtained from it as the Forest Clearance Authority (FCA) process over this SABL is
unfinished. All documents obtained or received irstmatter are tabulated in the
Schedule of Documents below.

The sublease holder and developeGold World Resources Company (PNG)
Limited submitted documentary information. In other SABLs from the West Sepik
Province that have been investigated, personitérest gave evidence and filed
cover submissions. In this case, there were initial complaints and a petition filed
prior to the Vanimo hearings that raised issues on informed consent and
impropriety in the Land Investigation process. As will be notethéurin this
Report, no one stepped forward to progress the issues raised at the hearing.
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The final source of information is transcript evidence from witnesses. These are
adzYYIF NAT SR 0St26d ¢NIFYaONRLIG 2F OSNIIF A\
containsome major defects. It appears the microphone apparatus at the witness

stand did not function properly and responses of some witnesses in this matter

were not captured. The defects are not fatal and where appropriate the intent of
evidence has been elied from the nature of the immediate line of inquiry as

well as the content and context of questions posed.

Location of Portion 59C

Portion 59Cis a 99 year SABL in the Milinch of Lumi and Fourmil of Aitape &
Wewak in the Sandaun Province, containitP, 000 hectares. The land area is
delineated on a Class 4 Survey Plan bearing catalogued No. 2/151.

Land Ownership and Land Disputes

Prior to its conversion to SABL all the 149, 000 hectares of land now encompassed
within Portion 59C was customaland.

No land dispute was mentioned or raised in evidence or submission. There had
been some complaints and a petition was also filed prior to the Vanimo hearings,
essentially raising issues of lack of consent and also raising issues of impropriety
over the Land Investigation process, but no one stepped forward to confirm these
at the hearings. Therefore no findings of land disputes are noted in this Report for
lands covered by Portion 59C. Findings on the issue of unqualified landowner
consent are discussen further this Report in the context of Findings.

Grant of Lease

¢tKA&a {!'.[ A& I B5ANBOO DNIyd AadaadzsSR wez
Yangkok Resources Limited and Palai Resources Limited under the hand of the
then DLPP Secretary Pepmids in his capacity as Ministerial Delegate. The SABL

was gazetted on 23rd April 2010 through National Gazette issue No G83 of 2010
and title was issued on 26th April 2010.

West Maimai Investment Limited was incorporated orf’ Zanuary 2010. Its sole
shareholder is Benjamin Hasu. He and one other (Charles Welei) are the directors
of the company. Both of these persons are Papua New Guineans. Palai Resources
Limited was incorporated on 13th April 2010. Its shareholders are Steven Waleke
and Eddie Yanamba, omPapua New Guineans who are also the directors of the

BAnnex.

i X0
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company. Yangkok Resources Limited was also incorporated on 13th April 2010.
Its shareholders are Jeremy Ampan and Camilus Weyip and both men are also
Directors.

Compliance with Sections 11 & 1@ the Land Act 1996

The DLPP file shows that land investigations were carried out and a Land
Investigation Report (LIR) was complied. Six (6) landowner representatives
(Charles Willie, Melchior Manau, Vincent Mapei, Bill Akoko, Peter Manao and
Linus Wile) signed to attest to their participation in the boundary walk and
inspection with Simon Malu from DLPP. They also gave their consent (as
landowner agents) for a leadeaseback to be issued. The same people executed
on the Leasdeaseback Instrument late Three persons from out of a list of six
people from neighbouring villages signed, to certify and acknowledge that they
had no interests in the land to be converted to SABL and also to attest to the
correctness of the boundaries of the proposed SABL.Jbseph Sungi, the
Provincial Administrator signed off the Certificate of Alienability to authenticate
the LIR process and also pave way for a Lbssmseback Instrument to be
executed between the State and landowners. Mr Sungi made no reservations for
anytraditional landowner rights.

On the face of it the bare minimum requirements of the Land Act 1996 for this
matter seem to have been complied with. Also current DLPP best practices, that
makes operational and enlivens the general intention encapsulatedemund
Sections 11 and 102 of that Act appear to have been followed. Nevertheless the
Findings set out below of this Report renders these discoveries only contextual.

IPA Status of the Developer

Gold World Resources Co (PNG) Limiiethe developer of Wat is referred to as
the integrated agro forestry project. The project was initially referred to as

WalA@FyLIf LYyGSINFI¥GSR !'aINRB tNR2SOOQ |

July 2010 the three joint holders of the SABL subleased, acting collgdhyel
executing separate agreements, granted a-fedse over the entire SABL (Portion
59C) to Gold World Resources Company (PNG) Limited for fifty (50) years. It was
approved by Mr Pepi Kimas for purposes of Section 128 and 129 of the Land Act
1996.

GoldWorld Resources Co (PNG) Limited is a wholly foreign owned. According to
current IPA records (as at 19th September 2011) it is wholly owned by what
appears to be its Malaysian parent company called Gold World Resources
(International) Limited. Unlike the edelopers in a few other SABLs under



18

1.9

118

investigation in the Sandaun Province, Gold World Resources Company (PNG)

[ AYAGSR KIFra 0SSy TFdzZfeé OSNIUAFTASR dzy RSN

Certificate permitting a Foreign Enterprise to Carry on BusimesaniActivity
(Form 4) dated 24th November 2010 is inclusive, which means it is permitted to
engage in all aspects of the agro forestry business.

This discovery is noted here because the apparent lack of certification for the
agriculture component of theiprojects for some developers in other SABLs under
investigation is a cause for concern. Certain -l#se holders appear to be

WRSOSE2LISNBQ 6AGK y2 LINAYINE SELSNASYyO

aspect of the Agro Forestry business, which is Wiey seem likely to contract

out the Agriculture development component (which of course is the sole purpose
of SABLS) to entities not consciously approved and or sanctioned in the LIR
process conducted within the spirit of Section 102 of the Land Act.1996

DAL Status (Land Use Plans, Certificate of Compliance, etc)

Ly WL INAOdz GdzNBE [ FYR '&asS tflyQ KI a
requirements. It constitutes a Project Proposal.

DAL has approved this project. By way of several letters, one liettparticular
dated 22nd December 2010 DAL, under the hand of its Deputy Secretary Mr
Francis Daink, advised Gold World Resources Co (PNG) Limited that its Integrated
Agro Forestry Project proposal over Portion 59C had been approved. Mr. Daink
also issuedand file for this developer a Certificate of Compliance for large scale
conversion of forest to agriculture or other land use development pursuant to
Section 90A (3) (i) of the Forestry Act 1991 (Form 235). For all intent and
purposes, Gold World Resourc&3 (PNG) Limited has been approved to
commence work on its project. However it is to be noted here that there are
major boundary over lapping issues (see Reports for Portion 26C & 27C) that
create uncertainties over the validity of this SABL. Gold Watib&ces Co (PNG)
Limited also needs to construct a 35 kilometre road inland connecting the Sepik
Highway.

Evidence available to this COI shows that the agriculture component of this
project will be composed of an integrated portfolio of economic trees athr
fruit plants.

DEC Status (Meeting Requirements for Approval in Principle)

DEC process appears to await the final approval, which is the issuance of a
Ministerial Approval in Principle. The Environment Inception Report (EIR) and

(@]]
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Environment Impat Statement (EIS) were prepared and presented and accepted
after a request for resubmission.

Forestry Act 1991 (Meeting Requirements for Grant of FCA)

No Forest Clearance Authority (FCA) has been issued for this SABL despite the fact
that the Depuy Secretary of DAL has issued to the developer a Certificate of
Compliance for large scale conversion of forest to agriculture or other land use
development pursuant to Section 90A (3) (i) of the Forestry (Amendment) Act
2007 (Form 235). That would ordinlgrtrigger the issuance of a FCA but for some
reasons it was not issued.

Landowner Concerns

Landowner concerns were raised by Mr Moses Lalyawo, Chairman of Nakap Agro
Forestry JV Development Limited who testified as representative of those
opposingWest Maimai Limited, Yangkok Resources Limited and Palai Resources
Limited over Portion 59C in the same manner as he opposed Wammy Limited
over Portion 227C. Mr Lalyawo told the inquiry that he is concerned that his
LIS2 L)X SQa fFyR KI & tdhiSgonsdrid ideAsRiG Rurindztlie & A ( f
hearings at Vanimo that some 355,900 hectares of land, which should come
under the control of Nakap Agro Forestry JV Development Limited has been
distributed over Portion 26C, Portion 27C, and Portion 59C. He also isaid h
LIS2LJ SQa fFryR GKIGO adN}RRfSa GKS (g2
included in another SABL in the East Sepik Province. This gives one some
indication on how big and massive the land is that is now the subject of his
AYlidzA NBE ® a 2 didesce §nd bppossitivg suBmisSads that amplify the
GKNHzadG 2F KAa SOARSYyOS IINB O2yGSEGdZ £ A
below.

Summary of Witnesses Evidence

A number of witnesses testified in this matter. The 1st withess was Mr Joseph
Sungj former Provincial Administrator of Sandaun Province. He testified in
relation to this and the other six (6) West Sepik Province SABL matters on 15th
November 2011 at the Vanimo Local Government Council Chambers. His evidence
was that he executed the Cditate of Alienability attached to the LIR in this
YFGGSNI 6SOldzaS KS WiK2dAKIQ SOSNEIKAY3
evidence. The highlights of some aspects of his evidence are stressed in their
appropriate context in the other Sandaun Pimse matters Reports.
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The 2nd witness to testify was Mr Daniel Waranduo. He is the current Director of
Lands (Provincial Lands Officer) for the Sandaun Province. He gave evidence on
17th November 2011. He confirmed that there was a form of Land Investgati
conducted and a LIR was generated as a result. He further said that he vetted the
LIR, which was principally created by Simon Malu of the DLPP, for the Provincial
Administrator to execute the Certificate of Alienability.

Mr Waranduo said some incorpoed land groups have not given their consent

to West Maimai Investment, Yangkok Resources Limited and Palai Resources
Limited and the developer Gold World Resources Company (PNG) Limited to be
the developer of the project. It is to be noted that Mr Warandemnfirms that

there was conscious dissent and opposition during the Land Investigation process.
Obviously the LIR did not reflect that. Therefore what happened thereafter was
not on the bases of popular landowner consent. This conclusion therefore lends
credence to and strengthens the position of Nakap Agro Forestry JV Development
Limited.

Mr Moses Lalyawo was the 3rd witness in this matter. He testified on 18th
November 2011. His evidence is adequately discussed throughout this Report and
it need not berepeated here except to note that his strong objections against the
other landowner companies and his desire on behalf of his ILG to separate from
the other ILGs.

FINDINGS

The following findings are made:

()

(ii)

(iii)

There were a total of severdiyve (75) LGs listed as affected by this SABL over
Portion 59C but only thirtfive (35) ILGs have given consent for the SABL through
their respective representatives. It was apparent throughout the evidence that
there were a lot of disagreements and disputes ovs tomposition and make

up of the directors and shareholders of the three (3) landowner entiti&gest
alAYFA [GRZ [ Fy3121 wSaz2dz2NOSa [GR FyR
this SABL.

The landowner companiuku Resources Ltd owner of Porti6C has also
opposed SABL overPortion 59C patrticularly in relation to the proposed projects
around the Yangkok LLG area.

Portions 26C (239,810 hectares), 27C (105,200 hectares) and 59C (149,000
hectares) covers a total of 494,010 hectares of laneétshing from Sandaun
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Province across to East Sepik Province. The land size is massive and covers a lot of
villages with a big population within the area.

No project has not substantively commenced on Portion 59C. It commencement
appears to be delayed pemdy grant of FCA by PNGFA. The FCA application is still
pending approval bPNGFA

All the other approvals and permits from other agencies of the government have
not yet been given for this project for it to commence operations. There is no
road accss to the area.

There appears to be no Project Development Agreement between the
landowners and the developer to indicate the types of benefit he landowners
would receive from the project.

The three (3) SABLs over Portion 26C, 7C and 59C are from thithsame
locality and criserossing each other with no clear demarcation of the boundaries
and it is totalling confusing.

There is apparent dissent amongst the landowners for variety of reasons ranging
from opposing the SABLs to dissatisfaction and degpwver the makeip and
composition of the shareholding arrangements and directorship positions on the
boards.

The Land Investigation Process (LIP) was not properly executed and the Land
Investigation Report (LIR) was badly done. Even though sordevarers appear
to have been consulted and their signatures collected, the genuineness of the LIR
is in doubt in the light of the allegations of fraud raised by the opposing group.

The Boundaries Walk did not happen despite the assertion by somessegsdhat

they conduct the boundary inspection. The sheer size of the land mass involved
ruled that out but as a requirement this pivotal activity of the LIP did not take
place.

Declaration as to Custom, which is an attestation by owners of adjageds lthat
the integrity of their land boundaries have not been breached was not properly
obtained.

Not all landowners have given their consent to lease their land for the SABL as
required under Section 11 of the Land Act.
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The Certificate of AlienabilityfCoA) was executed without careful assessment
with regard to the lack of popular support for the project and visible opposition to
West Maimai Ltd, Yangkok Resources Ltd and Palai Resources Ltd as preferred
entities to represent the interests of customagndowners. This also includes the
developer Gold World Resources (PNG) Ltd. No traditional land use rights were
noted or preserved. That is a reckless failure. Excess rights, both for survival or
pleasure, should have been reserved. The land mass isamdshot all of it is
needed for the proposed Agro Forestry project.

Landowners who constitute Nakap Agro Forestry JV Development Limited have
already mobilized themselves in the same way other SABL holders have done but
they find their land included ithree separate SABLs, namely Portion 26C held by
Nuku Resources Limited, Portion 27C held by Wammy Limited and Portion 59C
held jointly by West Maimai Investment Limited, Yangkok Resources Limited &
Palai Resources Limited. They appear to be pro agrotfgrpsojects.

The claims of overlapping boundaries, both on SABL maps and in respect of
traditional land rights, by the Proponents of Nakap Agro Forestry JV Development
Limited is serious. At the least it confirms the suspected arbitrary creation of
maps based sole on satellite technology by different people at different times
with no reference to existing maps. At the most these claims implicate and impact
upon the validity of all three SABLs, namely Portion 26C, Portion 27C and Portion
59C.

The above fiding by implication means that the conclusions reached in relation
to these three SABLs (Portion 26C, Portion 27C and Portion 59C) stand to be
affected, at least to the extent that their territorial and boundary integrity and
validity was left undiscussed their respective Reports.

RECOMMENDATIONS

()

(ii)

Recommendations made previously for the two (2) SABLs (Portions 26C & 27C)
on processes and procedures pertaining to acquisition of an SABL applies equally
to Portion 59C for the simple reason th#tey involved the same landowner
groups and are also located within the same area or vicinity sharing common
boundaries;

The COI recommends that the Joint Tenants comprising West Maimai Ltd, Yangkok
Resources Ltd and Palai Resour8&RRENDEHIRe title held over Portion 59C

and subject it to a furtheREVIEWSpecifically relating to adjoining boundaries
which will require a proper Land Investigation process to be carried out and
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informed consent of all affected landowners obtained prior to the issuarfca
SABL;

The board structure and the shareholding arrangements and directorship of the

of the landowning companies West Maimai Investment Ltd, Yangkok Resources

Ltd and Palai Resources Ltd are toREENEGOTIATE&nd RECONSTITUERIth
equalrepresed F A2y a FTNRY Fff flyR26ySNRa L[ D3

All or any work currently undertaken by the developer of the project on Portion
59C are to be suspended until the review is completed.

SCHEDULE OF DOCUMENTS RECEIVED

(Referto Listing;! VY SEdzNB & - €0
NAME & ESCRIPTION OF DOCUMENTS RECIEVED BY THE Q SOURCE OF
NO PORTION 59C DOCUMENT
Department of Lands & Physical Planning (DLPP)
1 | Set of Land Investigation Reports (LIR) dated 07/02/10 DLPP
2 | Rural Class 4 Survey Plabatalogue No. 2/151 DLPP
3 | SABMitle Deed dated 26/04/ 10. Registrar of Titles
4 | Gazettal Notice Dated 23/04/10. G83/10
5 | Leaseleaseback Instrument dated 9/10/10 DLPP
6 | A setof 3 X Subleases (for 50 yrs) to Gold World Resources Co. (PN DLPP
Limited by the joint SABL title holders ddt@6/ 07/10
Investment Promotion Authority (IPA)
1 | Current extract set for Gold World Resources Co. (PNG) limited IPA
2 | Certificate Permitting Foreign Enterprise to carry on Business Activity IPA
issued to Global Limited, dated 24/11/10
3 | Curent IPA extract set for West Maimai Investment Limited IPA
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Current IPA extract set for Yangkok Resources Limited IPA
Current IPA extract set for Palai Resources Limited IPA
PNG Forest Authority (PNGFA)
Certificate of Registration as Fotésdustry Participant issued to Globa PNGFA
Limited, dated 02/06/11
Department of Agriculture & Livestock (DAL)
DAL File containing assorted documents & correspondences, includi DAL
DAL approval notices
Department of Environment &onservation (DEC)
DEC File containing assorted documents & correspondences, includ DEC

DEC approval notices

Miscellaneous /Submission from Parties

Indexed Manila Folder containing Approval documents

Gold World Ltd

Gt N22SO0G t NRLIRALI T €

Gdd World Ltd

GwSLR2NI 2F ANNBIdz F NI | OGAGAGA
Yangkok who have interests in land covered by Portions 26C & P
59C dated 22/08/11

13 persons signe
the petition.
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BEWANI PALM OIL DEVELOPMENT LIMITED (P6@6)
(SABL NO. 35)

REPORT

This is the final Report on Special Agriculture and Business Lease (SABXQroeer

160C It is No. 35 on the original Commission of Inquiry (COI) List. Portion 160C is a
W5 ANBOG DNI yiQ dzy RS NJ9Y6SoBewan?Balmwii Devep@dmenit K S |
Limited of Bewani in the Sandaun Province.

1.1 Terms of Reference Covered

All Terms of Reference (TOR) heads (a) to (i), except (g), were fully covered.
Further investigations for purposes TOR (g)}(ii)) remain uncomfeted,
particularly in relation to employees of the contracted entity that is now visible on
the ground within the SABt.Bewani Forest Products Limited. It was not possible
to complete investigations into the operations of this company mainly because its
involvement was not known before the site visit to the SABL area. It has been
difficult to expand our investigation into this aspect after their involvement
became known. However this entity is owned by the same two people who own
the sublease over Bewar®il Palm Plantations Limited and that it is appears to
be fully certified Forest Industry Participant and whilst it is a PNG incorporated
entity because of the nationality of its owners it has been certified as a foreign
entity, permitting it to carry orbusiness in PNG.

The process and procedure through which the Department of Lands and Physical
Planning (DLPP) issued the SABL was carefully assessed. The monitoring,
oversight, approval and permit setup in the Departments of Agriculture &
Livestock (DAL)na Environment & Conservation (DEC) were investigated. Papua
New Guinea Forest Authority (PNGFA) process for granting Forest Clearance
Authority (FCA) was scrutinised. Also whether or not informed consent of the
landowners was obtained at every stage; frdime initial land investigations
stages to pre and post permit approval public hearings, was fully investigated.

1.2 Sources of Information

Brief facts disclosed in the COI Listings constituted the initial data in this matter.
The Gazettal Notice was olmed as a result of inquiry at the Government
Printing Office (GPO). A file containing copies of the Land Investigation Reports
(LIRs), Survey Plan (Map), Legsaseback Instrument, Notice of Direct Grant,
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copy of Title deed, and various documents andresipondences were obtained
from the DLPP.

Company extracts were obtained from Investment Promotion Authority (IPA).
Other records, mostly of correspondences and approvals were obtained from
DAL, PNGFA and DEC. All documents obtained or received for s are
tabulated in the Schedule of Documents. Bewani Palm Oil Development Limited
submitted documentary information before, during and after the formal hearing
in this matter.

The final source of information is transcript evidence from witnesses. Taese
adzYYIF NAT SR 0S8Sft2¢ Ay (GKAa wSLRNI® {2YS
either missing (not transcribed on the records) or defective (illegible). Like in most

2T GKS 20KSNJ {lIyRIFdzy t NRPGAYOSQa {!.][ a
g A Gy S dderéddtairfedat Vanimo turned out to be defective. It is likely due

to bad recordings but possibly as a result of poor transcribing as well. The defects
are not major and where needed the intent of evidence has been elicited from

the nature of the immedate line of inquiry as well as the content and context of
questions posed®

Location of Portion 160C

Portion 160Cis a 99 year SABL. It is contained in DLPP file, Volume 15 Folio 41
and is located in the Milinch of Oenake (SW) & (SE), Bewani (NW)afWE
Fourmil of Vanimo in the Sandaun Province. It covers 139, 909 hectares of land,
the area of which is delineated on a Class 4 Survey Plan bearing Catalogue
Number 1/130.

Land Ownership and Land Disputes

Prior to its conversion to SABL the entit89, 909 hectares of land now
encompassed within Portion 160C was customary land.

No land disputes were mentioned in evidence. As a result no findings of land
disputes are noted in this Report for any of the land area covered by Portion
160C. Findings onhé issue of unqualified landowner consent are discussed

further in this Report in the context of the Findings.

BAnnex.

i X0
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1.5 Grant of Lease

Portion 160C containing 139, 909 hectares was granted directly to Bewani Palm
Oil Development Limited for 99 years. Therdrs dated 11th July 2008. It was
gazetted on 14th July 2008 through National Gazette Issue No G124 of 2008. The
lease was granted under the hand of the then DLPP Secretary of DLPP Mr Pepi
Kimas as the Ministerial Delegate.

Bewani Palm Oil Development liied was incorporated on 3rd March 2008. Mr
Belden Norman Namah was the sole shareholder then and the directors were
John Wuni, Belden Norman Namah, Bob Namah, Ambrose Bewatou, and Tom
Sirae. The latter was also the company secretary and he still contioues so
according to IPA records.

Bewani Palm Oil Development Limited has a chequered history and it needs to be
stated briefly here.

On 8th April 2008, barely a month from the date of incorporation, Bewani Palm

Oil Development Limited changed ownership.& gl & &2t R F2NJ
consideration by the sole shareholder Belden Norman Namah to one Jimmy Tse.

All the original directors ceased to be directors. Jimmy Tse and one Hung Kai Hii (a
Malaysian national) then became the directors. On 21st October 2Qt@ Kai

Hii ceased to be director. This therefore meant that Jimmy Tse (who appears to

be a Papua New Guinean) became the sole director of Bewani Palm Oil
Development Limited as at 21st October 2010 and he continues to be so.

It is to be noted that BewanPalm Oil Development Limited, a landowner
company with an asset base of a 99 year SABL (Portion 160C) containing 139, 909
KSOUlINBa 2F QGANBAY GNBLAOLFET F2NBad GNFC
consciously approved by the landowners throupk Section 102 (Land Act 1996)
process.

IPA extracts show that on 24th November 2008 Bewani Palm Oil Development
Limited (by then fully owned by Jimmy Tse) issued 999900 shares, bringing the
total issued shares to one million. It remains unknown, but gitrext only one

person constituted the Board of Directors at the time the extra share issue is
dzyt A1 Sfe (2 KIFI@S 06SSy Fdzik2NAT SR o6& . 21

On 23rd March 2009 (less than a year after he acquired ownership of the SABL
owning company)ithmy Tse transferred all of the million shares in Bewani Palm
Oil Development Limited for a consideration of K1.00 each in the following
manner:

(a) Transferred 800,000 shares (80%) to Million Miles Group Limited of
Singapore;
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(b) Transferred 150,000 shase(15%) to a Bewani Palms Management
[ AYAGSR (G2 0S5 fo&ri{4Randofvners grolpsdand T 2 NJ

(c) Transferred the remaining 50, 000 shares (5%) to Bewani Palms
Management Limited.

IPA extracts further shows that Million Miles Group Limited iz registered
office in the British Virgin Islands. Between 20th March 2009 aritiGxtober
2010, Million Miles Group Limited was 80% owner of Bewani Palm Oil
Development Limited. The implication therefore is that for a time a landowner
company with umestricted control of a 99 year SABL lease (Portion 160C)
containing 139, 909 hectares of virgin tropical forest tract, was effectively in
foreign hands.

The COl is not able to ascertain the motive and/or reasons behind the sale-and re
sale of Bewani Pal®il Development Limited and share movements to different
individuals and entities in a short space of time as there was no evidence
forthcoming on that. The whole transactions remain a total mystery. In the
absence of any evidence to the contrary, the ljkassumptions relating to these
transactions would be that, either people just seized the opportunity to make
some quick money; or there is a continuing untold narrative that may yet need
clarification. One thing is certain though: the seemingly reckigssculative
behaviour without any safety legal mechanisms being in place, particularly with
the biggest asset that the people of Bewani have at the centre of it, is almost
criminal in nature.

The Land Investigation process may have been carried out eaiiweptively or

under a mistaken belief that Bewani Palm Oil Development Limited would remain

as a landowner company. That would have been promoted as the preferred
landowner entity in order for it to be agreed as the SABL holding entity under
Section 102 bthe Land Act 1996. However, by the time the title deed was issued

on 11th July 2008, the company had already been sold to Jimmy Tse. Contrary to
GKS f1gQa AyiSyd GKS {!.[ 6t >nddowBey, mc n/
2yS YIy WL LISNDbng afterLthay ebdReatds langer became
manifested. The company was then effectively transferred to a foreign company
gAGK 2yte | FTSg (G21Sy akKINBa o0SAy3a KStF
why these arrangements were made continue to puzdet of people. The point

being made though is that all of this dangerous speculative behaviour need not
have taken place at all. They need never happen elsewhere too.

Due to time and costs constraints that has plagued this COI it has not been
possible b carry out compliance searches at IPA so it is not known if Million Miles
Group Limited complied with requirements under the Investment Promotion Act
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1992 (as amended), including requirements under Section 36A (2) of it, which say
foreign enterprises mustobtain from IPA a certificate permitting foreign
enterprises to acquire or hold an interest in a national enterprise. For the record
though, on 21st October 2010, Million Miles Group Limited transferred all its
shares to the four Landowner companies sondt longer has any interest in
Bewani Palm Oil Development Limited.

The four landowner companies that own equal shares in Bewani Palm Oil
Development Limited are:

1. Bewani Palms Management Limited is owned by a Philip Eludeme (PNG
citizen) and its directar are Philip Eludeme himself and three other Papua
new Guineans namely, Charles Litau, John Wuni and Bob Namah. On 21st
October 2010 it also transferred all its shares in Bewani Palm Oil
Development Limited to the four landowner companies. Therefore it no
longer has any shares in Bewani Palm Oil Development Limited.

2. ¢KS WK2f RAY3 Ay (NHza ( Qthd MINOOY 3h&rasS v i
referred to above appears to have been formalized on 21st October 2010.
CKS a[lyO2aé¢ o6fl yR2gYy S NissDed B6udmiflliorS & 0
shares (in equal shares of 250,000 each) in Bewani Palm Oil Development
Limited. The Landowner companies are Palms 21 Limited, Momu Holdings
Limited, Ossima Yalamaki Limited, and Bulaulai Limited. IPA information
shows that two of thesel[ | yO24Q FINB gKz2ftfe 246ySR
two are owned by individuals.

3. Bulaulai Limited was incorporated on 3rd September 2008. It is owned by
eleven ILGs. Its eleven directors appear to be the respective chairman of
these ILGs. Ossima Yalamiaknited was incorporated on 21st August 2008.

It is owned by thirteen persons who are also its directors. Momu Holdings
Limited was incorporated on 4th July 2008. It is owned by Camillus Abu and
Jacob Yani. It is not known whether the two men hold thearsh in trust

for any groups. They and seven others are directors. Palms 21 Limited was
incorporated on 22nd February 2008. It is owned by twenty three ILGs. It
has five directors.

4. The Developer is Bewani Oil Palm Plantations Limited. It was incordorate
on 10" October 2010. It is equally owned by a Kim Tee TEE and a Lip Hian
TEE. They are both Malaysian nationals. They and a Papua New Guinean
called Marie Manumanua are the directors.
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On 16th November 2010 a sublease was entered on behalf of Bewani Oil
tFftya ttlydlridArazya [AYAGSR® 'y | LILISYR!
that was filed at the time of this entry at the title office shows that the
adzof SIrasS G2 .SglFyA hiat tlfyvya tflyala.
2T GKS Sl asSdio dmra ANy dBMUzYBKT 0 | a
entered into between the SABL holder, the Landowner Companies, and
Bewani Oil Palms Plantations Limited on 28th October 2010 is part of the
sub-lease. After the Vanimo hearings the developer has produced to the COI

a Project Agreement.

It needs to be stated too that, earlier correspondences on the DAL, DEC and
PNGFA files show that an entity called Maxland (PNG) Limited was initially
involved in the Bewani Oil Palm Development Project. By an initial
development arragement Maxland (PNG) Limited was to hold 85% in
Bewani Oil Palm Development Project and Bewani Palm Oil Development
Limited 15%. That arrangement was approved by DAL. At some point the
DAL Secretary wrote to the Chairman of the National Forest Board to
persuade the National Forest Board to grant a Forest Clearance Authority to
Maxland (PNG) Limited. In the letter the Secretary of DAL Mr Anton
Benjamin confirmed that all the DAL approvals had been granted. By
implication this means the Bewani Oil Palm Depeient Project was
approved on the basis of agriculture Land Use Plans submitted by Maxland
(PNG) Limited.

Since Maxland (PNG) Limited was the preferred developer when the DAL,
DEC and PNGFA processes were commenced, DEC prepared a company
profile whichisNB G AYSR Ay (GKS / hLQ& tbDC! FA
(PNG) to be a Malaysian company and is wholly owned by a Priceworth
Wood Products.

Maxland (PNG) has faded completed out of the picture. Why and how this
entity was disengaged with by Bewani Palil Development limited is
unclear.

Compliance with Sections 11 & 102 of the Land Act 1996

The DLPP file shows that land investigations were carried out over a period
of time and various Land Investigation Reports (LIRS) were prepared in
respect of @ch ILG. Landowner representatives of each constituted in the

various ILGs consulted signed their attestations for having participated in
the process, including the boundary walk and also to indicate their consent
(as agents) for a leadeaseback to be sied. It is not known as to whether
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these same people executed on the Ledsmseback Instrument later
because the Instrument of Lease leaseback is not before this COI.

Mr Joseph Sungi, the Provincial Administrator, signed off the Certificate of
Alienabilty (CoA) to authenticate the LIR process and also pave way for a
Leaseleaseback Instrument to be executed between the State and
landowners. But as noted above whether a Lease leaseback Instrument was
executed is uncertain because no copy of it is in th@Pfile and there is no
explanation for its absence. As he did in others, Mr Sungi made no
reservations for any traditional landowner rights in this matter.

aNJ {dzy3dA (2fR (KI{d KS AyldANE GKIFG K
DLPP to sign the QGiicate of Alienability (CoA) for the Bewani Oil Palm
{!. [ 6KSYy KS OFYS G2 GKS 5[ttQa 2FFA
AR KS 61 a&a &dzNLINKRASR odzi NBFfAT SR G
to sign the CoA. He has not seen the Land Ingasbon Report (LIR) and had

no idea if there was one on file. For the record, the LIR is the most
fundamental pre requisite requirement to signing the Certificate of
Alienability. Mr Sungi failed to carry out the necessary due diligence
required of him aghe head of the province before he signed off on the

CoA.

On the face of it the bare minimum requirements of the Land Act 1996 for
this matter seem to have been complied with. Also current DLPP best
practices that makes operational and enlivens the gehdrdention
encapsulated under Sections 11 and 102 of that Act appear to have been
followed. However the Findings set out below render these discoveries only
contextual.

IPA Status of the Developer

Bewani Palm Oil Development Limited is the developethe Bewani Oil
Palm Development Project. On 16th November 2010 a sublease was
granted and entered on behalf of Bewani Oil Palms Plantations Limited for
the remaining term of the SABL. Bewani Oil Palms Plantations Limited is
owned by two Malaysian nati@als namely, Kim Tee TEE and Lip Hian TEE.
These two persons also own a related company called Vanimo Forests
Products Limited that is involved in logging operations in the Sandaun
Province.

IPA records show that Vanimo Forests Products LTD was incorparate
14th October 2010. This entity is the only visible presence on the ground. It
was observed to be engaged in selective logging operations. Apparently it
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has been engaged to do forest clearance on Portion 160C. To obtain more
clarification onthese arls3SYSy Ga . SgkyA tFfY hAif 5
Company Secretary Mr Tom Sirae was asked to produce a copy of the
formal agreement that engaged Vanimo Forest Products Limited as the
contracted entity. He has not done that.

Like most SABL owning landownermgmanies from Sandaun Province
investigated by this COI, Bewani Palm Oil Development Limited is-a non
Fdzy QGA2ylf QLI LISNE fFYyR2y SN O2YLJ yé&
Its single Director, Jimmy Tse, has no idea how the company is faring. There
has neve been any board meeting (which is not possible in the
circumstances) and it is unlikely there will be one soon. Therefore, it is
uncertain as to whether Vanimo Forest Products Limited is answerable to

the landowner companies who own Bewani Palm Oil Dgraknt Limited

or it is just answerable to the developer.

Knowledge about the involvement of Vanimo Forest Products Limited in this
Project came to the attention of the COI late. Due to time and funding
constraints its involvement and operations in the SA®iuld not be
properly investigated. However the sidase holder seems to have
transferred operational functions to Vanimo Forest Products Limited, which
is owned by the same two people who are the delse holders. When the
parameters of engagements arencertain, issues of transparency and
guestions about whether the sulease holder is properly discharging its
contractual obligations to the landowners appear to be raised here.

DAL Status (Land Use Plans, Certificate of Compliance, etc)

DAL has appved the Bewani Oil Palm Project. The then acting Minister for
Agriculture and Livestock Mr Patrick Pruaitch formally wrote to Mr Jimmy
¢asS 2F 5! [ Q4 | LIWNRGIE 2y MolGK WdzyS H
Compliance dated 25th November 2008 forgklarscale conversion of forest

to agriculture or other land use development pursuant to Section 90A (3) (i)

of the Forestry Act 1991. Issuing a Certificate of Compliance (Form 235) is a
DAL function under the Forestry Act 1991. All development plans and
project proposals available to this COI indicated that this project will be for

oil palm production.
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1.9 DEC Status (Meeting Requirements for Approval in Principle)

DEC process for this project has been fully complete. The Environment
Inception Report (H) and the Environment Impact Statement (EIS) were
submitted respectively in September 2008 and November 2008 by the
developer. The later was displayed in public, for inspection and commentary
(Notice in the Post Courier dated 28th November 2008). Aftergythrough

the process Ministerial Approval in Principle was finally given on 12th
5SOSYOSNI Hany® ¢KAA LINRP2SOUQA 9YJDANER
(154)) issued on 18th December 2008 are current and will expire on 16th
January 2034.

1.10 ForestryAct 1991 (Meeting Requirements for Grant of FCA)

Bewani Palm Oil Development Limited and Bewani Oil Palm Plantations
Limited are both registered Forest Industry Participants. Bewani Oil Palm
Plantations Limited submitted a 20ln MmH W! yy dzl £ SC2 NB ¥ @
which was approved. It therefore is current to the 26th of April 2012. A
WCADBS oO6p0O ,SFENIC2NBadG /tSIENIyOS tftly
Forest Authority PNGFA It is extremely doubtful if the developer is
keeping to the approved (g@nded) Development Schedule on agro
forestry activities as the primary reason for such approvals. Forest
Clearance Authority (FCA) granted to Bewani Oil Palm Development Project
is FCA 103. As at 13th May 2011 no approval was given for forest
clearancewithin the initial nursery area to transplant the almost 300,000 oil
palm seedlings that were raised in the prarsery stage. It is noted by
PNGFAhat Bewani Forest Products Limited is the contractor for purposes

of forest clearing.

At this juncture a dicovery common to most SABLs under inquiry needs to
be recorded: Section 90B (9) (a) (iii) of the Forestry Act 1991 requires forest
clearing to be apportioned in blocks of 500 hectares. The PNG Forest Board
may increase or decrease the figure for good eawtowever it seems FCA
holders (developers) are being permitted to clear 5,000 hectares (ten times
what is prescribed) at any one time. Increases above the maximum allowed
are being promoted by DAL. If DAL is doing this on the basis of proper
technical adice available to it, it needs to produce examples of assessments
made by it on the economics of scale to justify the arbitrary increase. DAL is
of the view that it does not make any practical sense to only clear 500
hectares than plant oil palm or whatewveash crop and clear again another
500 hectares to plant again as this will be too costly and in most cases
discouraging to the developers. This is apart from raising capital from
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merchantable logs harvested through clear felling to raise capital, a
comman practice within the industry.

Landowners Concerns

Landowner concerns were raised by Peter Wuni and Abel Numb. Peter
Wuni was threatened at the Vanimo hearings, causing the hearings in this
matter to be adjourned twice. The main thrust of theiridence is that

there was no Land Investigation conducted amongst the landowners. They
Ifaz2 alAR GKFG GKS f I yR [|sgliRandimoney SNI & .
glra LIAR (G2 a2YS2ySoeQ ¢KSeé alFAR GKS
K20, 000.00 each whicts not enough. Abel Numb said he was from
Apombo village which is located in the middle of Portion 160C. He said he

and his people were assaulted for voicing their dissent.

There have been a few correspondences from affected persons raising the
same sort & complaints. Given the history of speculative dealings in the
SABL holding entity recorded in this Report, the angry scene and disruptions
caused at the hearing and manner in which processes were cut short to
approve and create this SABL (see Mr Pepi Ki@a SOA RSy O0S 0 St
allegations of arbitrary behaviour cannot be dismissed as merely
insignificant disputations of a few.

rff 2F GKS&asS ¢gArlySaasSaqQ SOUARSyOSa ||
2 A0ySaaQa 9QGARSYyOS o06St29d0 |ligaicBES NI
concerning the cancelled SABL over Portion 163C need to be stated. Portion
163C is SABL number 72 on the original COI list. Portion 163C was
improperly created within the already existing Portion 160C and granted to
Ossima Resources Limited. Tigtvhy Portion 163C was later cancelled by

the Registrar of Titles. The story this narrative presents amplifies the
underlying landowner discontent in the way the informed consent was
obtained for the Bewani Oil Palm Project. The proponents of Ossima
Resairces Limited are naturally part of the dissent group within the Bewani

Oil Palm Project.

This SABL was a direct grant over Portion 163C for 99 years. The SABL
covered 31, 430 hectares of land located within the Milinch of Bewani &
Onake and Fourmil of Aipe & Vanimo. The grant is dated 28th January
2011. The SABL was cancelled by the Registrar of Titles on 12th May 2011. It
stands cancelled. The reason for this cancellation is affixed to the cancelled
title retained by the Registrar of Titles. The Registf Titles became aware

later that Portion 163C SABL was located within the greater SABL Portion
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160C which is held by Bewani Palm Oil Development Limited. Portion 160C
was issued first in time on 17th July 2008. Portion 163C is one of the 75
SABLs thi€O0Il is mandated to investigate and report on. That is all that
needs to be reported of Ossima Resources Limited, but the mix up with
these two direct grants underscores the fact that either not all landowners
who have interests over the land constituted iortion 163C were
consulted or that they did not give their informed consent for the grant of
an SABL over Portion 160C which also included their customary land.
Therefore, if nothing else happens, from henceforth, Ossima Resources
Limited and the cancedtl Portion 163C will be the anecdote to the Bewani
Oil Palm Project story.

1.12 Summary of Witnesses Evidence

A total of eight (9) witnesses testified in this matter. Pepi Kimas testified
last. He is counted among those who testified in this matter beeawsilst

he gave generic evidence in respect of all the cases investigated, he also
gave specific evidence that affect the findings and recommendations in this
matter. The following nine (8) witnesses gave direct evidence in relation to
this matter.

As inother cases the 1st witness was Joseph Sungi, former Provincial
Administrator of Sandaun Province. He testified in relation to this and the
other six (6) Sandaun Province SABL matters on 15th November 2011 at the
Vanimo Local Government Council Chambbrshis brief evidence he said

he executed the Certificate of Alienability attached to the LIR in this matter
because he thought everything was in order. He also gave other generic
evidence. The highlights of some aspects of his evidence are stressed in
their appropriate context in the other Sandaun Province matter Reports.

The 2nd witness to testify was Bruno Chilong Tanfa. He was the Director
Lands in the Sandaun Provincial Administration and in that capacity he
carried out the Land Investigation. He gas@dence on 21st November
2011. He said everyone was for the project. Forms were issued which were
duly completed and were collected. Mr Waranduo further said the LIR team
talked to everyone at that time and everyone understood. He remembers
that people ofneighbouring tribes who own land adjacent to this SABL
attested to the correctness of the boundaries and that there was no
opposition to the project at the time.

Mr Tanfa said he was not involved in the mapping process. He said that in
response to a quergs why there were huge overlaps in boundaries. Portion
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160C extends into almost a third of the area constituted in Portion 40C
(which is the SABL held by Ainldis Holdings Limited). For the record
Portion 40C was created later in time, which appeardrapt to raise issues

of the validity of that SABL. However it also raises issues of lack of informed
consent being granted by the people within the overlapping areas to be
included in Portion 160C. People of Ainkdis, especially the overlapping
areashave no desire to be a part of Portion 160C and Bewani Oil Pam
Project. The LIR, to the extent that it legitimizes overlaps in SABL boundaries
and conflicting interests with the people within the SABL held by AiBlsi
(Portion 40C) is defective. Thasa] naturally, affects the credibility of this
gAlySaaQa SOARSYyOSo

Peter Wuni was the 3rd witness. His evidence was disrupted initially but he
finally testified on 21st November 2011. He is from the area represented by
Palms 21 Limited, which is one of thieur landowner companies and
shareholder in the SABL holder. He said not all land owners gave their
informed consent and that those who gave consent, including two his own
two brothers (John and Samson Wuni), were handpicked to give consent in
Port Moresly by Mr Belden Namah. Peter Wuni further said he and others
Imbio One Village, Imbio Two Village and Imbinis Village were not happy
with the fact that land was given away free (rent free) and the fact that
money seems to have been prepaid to someone fog thees that are
currently being clear felled and round logs being exported and for damages
to sago trees and other damages caused as a result of the clearing for
nursery at Imbio Village.

The 4th withness was Bob Namah. He is the Chairman of Bulaulagéd.imit

One of the four landowner companies who are equal shareholders in the
SABL holder. Out of all the witnesses who testified Mr Namah provided the
most comprehensive justification for the Bewani Oil Palm Project. He gave
evidence that provides possibleagons why persons of interests such as

the proponents of Ossima Resources Limited might be demonstrating a
level of dissent and also why individuals like Peter Wuni are coming forward
now. Mr Namah refuted a suggestion put to him that monies have been
paid & AYyRdzZOSYSyida (2 200GFAyYy LIS2LX SQa
project. Mr Namah concluded by asking the COI to make appropriate
recommendations that might make things work better, not just find fault
GAOK LIS2LX SQ&a STFF2NI (G2 AYLINROS GKSA!

Them&AG& 2F .20 bl YlFIKQa SOARSYOS gAftf
the evidence in this Report. What will not be cured by his evidence is the
substantial boundary overlap with adjacent SABLs, especially with Portion
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40C, and the undisputed wish of thossgthin the other SABLs not to be a
part of the Bewani Oil Palm Project.

Joe Samou and Jim Sumo were the 5th and 6th withesses. They are the
Chairman of Ossima Yalamaki Limited and Momu Holdings Limited
respectively. Their evidence only merely supports wBab Namah said.
They also feel there is no much dissent or opposition to the Bewani Oil Palm
Project from their people. They further said that their people need services
that the government and provincial government almost cannot provide,
especially roadas they need to have access to the modern world. That is
why they support the project.

Abel Numb was the 7th witness in this matter. He identified himself as the
second in charge in his Apombo Village and he represented everyone from
his village and the lief who was illiterate and too old but who in fact was
opposed to the Bewani Oil Palm Project. Mr Numb gave evidence on 22nd
November 2011, in opposition to the project. As already noted in this
Report as matter of landowner concern, Mr Numb said he aisdpkople
from Apombo Village were assaulted for voicing their dissent.

Mr Jimmy Tse was the 8th witness. He is the sole director of Bewani Palm

Oil Development Limited. As already noted in this Report under the IPA
Status of the developer and related coarpes, Mr Jimmy Tse has no idea

how the SABL holder is faring. There has never been any board meeting and

it is unlikely there will be one soon. The SABL holder has no management
A0NHzOGdzNBE yRXZ & aN) ¢asS F3INBSRY GKS
compa/ @ PQ aNJ ¢&aS alrAR KS KlFla o6SSy dzyl o
company but his initial involvement was simply because of a desire to assist

the landowners.

Whatever the reasons are and how Jimmy Tse got involved in the first place
including his curret involvement as a onenan Board of Director is just

bizarre. He was responsible for unexplained and possibly unlawful share
transfers and movements for which he has provided no reasonable
explanation. Given what happened previously, and the fact thatadewWil

Palm Projects is taunted and perhaps going to be one of the biggest such
LINP2SOGazr GKA&a LISNER2Y Q& -ahyBoakdyadzSR A
Director in Bewani Palm Oil Development Limited without perceptible or
tangible benefits to himself is stnge.

Mr Pepi Kimas, former Secretary of DLPP was the last to testify. He basically
AR KS g1+ a&a dzyRSNIJ I 20 2F WLRtAGAOI
Bewani Palm Oil Development Limited. He said he was pressured from the
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t NAYS aAy A awnSAeixle recoBdti$at proBadly explains why
there were short cuts taken to grant this SABL.

However what is particularly unacceptable, as far as the purpose of SABLs
and the current DLPP best practices in SABL administration is concerned, is
the fact tha this SABL was granted to a entity which had already been sold
F2N) WOlFraKQ o6& AdGa 2NRAIAYILIE 2yS YLy
another one man owner (Mr Jimmy Tse). The latter had nothing in common
with the resource owners. He particularly did notveatheir informed
approval under law to be the sole owner of the SABL title holder. Mr Jimmy
taSQa Ay@2t @SYSyidsx GKS WwWOlFakKQ a&arts
thereafter (including share transfers to a foreign company) were matters
that the landowners isnply could not have sanctioned through the LIR
process.

FINDINGS
The following findings are made:

(i) The Bewani Oil Palm Project has commenced. It has two nursery sites. It is said
there are over a million seedlings in these nursery sites. Plahasgcommenced
at the major nursery site at Imbio Village. The only place properly cleared for
planting is at the Imbio nursery site. It is doubtful whether all the seedlings at the
sites will be replanted as the Imbio nursery site is not big enough foeretalf
the seedling stock to be felanted. There appear to be no other areas being
prepared to be planted soon.

(i) Bewani Palm Oil Development Limited (SABL holder), Bewani Oil Palm Plantations
Limited (developer) and the four landowner companies wtold equal shares
Ay GKS {!.[ K2ftRSNJ aA3ySR |IyYyR SyidSNBR
develop Bewani Oil Palm Project. At the moment the SABL holder and its
AKFNBK2ft RAy3 fFyR2gySNI O2YLI yASa NBYL Ay
activities takingplace on site are funded and carried out by the developer and its
related company, Bewani Forest Products Ltd.

(i) Simmering landowner discontent and dissent existed well before this COI was
commissioned with its TORs and continues to exist. The bases ohtistment
appear to be their initial lack of informed consent to be part of the project.

(iv) There are major overlaps within the boundaries of Portion 160C and the adjacent
Portion 40C. Considering the size of the overlaps there will almost certainly be
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irreconcilable legal issues unless the overlapping issues are addressed with due
speed.

(v) DAL, DEC And PNGFA approvals and permits have been issued. What is lacking is
follow up monitoring for purposes of compliance and progressive reporting
particularly o land development projected time lines as there already appears to
be delays in the project implementation schedules.

(vi) The Land Investigation Process (LIP) was not properly carried out and the Land
Investigation Report (LIR) was badly done. There wereeservations noted in
the Certificate of Alienability (CoA). Garden areas, sago patches and hunting
grounds and other areas of importance to the majority of the people within the
SABL area who are a still rukalsed and subsistence farmers were not jereed.
As a result there will be long term issues of livelihood on the land if the
anticipated riches from oil palm do not materialize. There is a plan to relocate
landowners into selected areas, to make viable a housing scheme agreed under
the developmentagreement (also to contain landowner freedom as well?) is
likely to compound the consequences of a@servation of landowner rights. The
following defects were noted from the LIP:

(&) Whilst effort may have been made to consult some landowners and collect
signatures, and the number of villages consulted does indicate time and
effort spent;

(b) The Boundaries Walk did not happen. The sheer size of the land mass
involved ruled that out but as a requirement this pivotal activity of the LIP
did not take place;

(c) Dedaration as to Custom, which is an attestation by owners of adjacent lands
that the integrity of their land boundaries have not been breached was not
properly obtained. Almost immediately, the lack of certainty on the
boundaries coupled with no effectiveoesultation with border people has
translated to the huge border overlaps and forced inclusion people who
have no wish to be part of the project; and

(d) The Certificate of Alienability (CoA) was executed without careful assessment
of consequences. No tradinal land use rights were noted or preserved.
That is a reckless failure. Excess rights, both for survival or pleasure, should
have been reserved. The land mass is so vast and not all of it (139, 909
hectares) is needed for proposed Agro Forestry actwitiEhe Provincial
Administrator and the Lands Officers who advised him are equally at fault.
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(vii) There is no real opposition to any form of project. Had the LIP and LIR been
carried out and done properly there could have been better appreciation by the
persans who show dissent. The initiative that led to the grant of Portion 163C to
Ossima Resources Limited, which was a SABL within a SABL was partly as a result
of lack of full consultation and partly as result of a desire to be separate. The Title
was cancedid regularly.

(vil C2NJ 6 KS NBO2NR (GKS WwWOlFrakKQ alfsS 2F GKS {
0KS AYUNRIdZAY3I AKFENB Ff2FGa 6A0GK2dzi |
transfers within and outside PNG remain unexplained. What purposes were
served by these mysterious share movements has not been explained. However it
does highlight the inherent risk SABLs granted no strict landowner controls are
exposed to. It also underscores the need to put in place regulations to ensure that
shares in SABiolding entities do not become the subject of speculative dealings.

C. RECOMMENDATIONS

1. Bewani Oil Palm Project appears to be viable. However the ability by DAL, DEC
and PNGFA to effectively monitor permit conditions to ensure compliance is
almost ron-existent. And as long as the landowner entities remain unstructured
GLI LISNJ O2YLI yASaeg GKSe gAtft 101 G4KS
delivers upon agro forestry component of the Project Development Agreement
after the selective logging of hardood stops. Therefore Bewani Palm Oil
Development Limited (the SABL holding entity) must become fully functional with
a proper management structure as a matter of priority.

2. The overlaps in the boundary between Portion 160c and Portion 40C must be
rectified as a matter of priority to avoid serious consequences down the line.

3. 5[ttQa [lYR Ly@SadAaalrdArAzy t NrPOSaa o[ Lt
the process is strictly and diligently followed, it could ensure that contextual,
informed consent of customary land owners and customary land rights holders
are obtained. For this reason, the LIP needs to be improved. Mere use of forms is
restrictive. There must be substantive compliance on every requirement of the
LIP:
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(@) Landowners must be de to attach qualification or conditions to their

(b)

(c)

(d)

consent if they wish because merely offering signatures may not reflect
their real (contextual or relative) position;

There is a clear difference between the attestation of those who traverse
the SABIboundary (boundaries walk) and attestation by owners of adjacent
land who must confirm that the boundaries of the proposed SABL do not
infringe upon the boundaries of their own clan lands. These are two
separate attestation requirements. The two forms mb& distinguishable
one from the other.

The Certificate of Alienability (CoA) format needs to be changed. What is of
value is the substantive compliance in relation to its purpose: The CoA is the

final attestation that landowners have agreed to haheit customary lands

alienated and they have agreed to have their rights over it suspended. It is

the message being conveyed through the execution of the CoA that is
ONRGAOFfte AYLRNIFIYyGd ¢KS /2! LINROSa:
be overcomeby those in a hurry.

The CoA in this matter was executed without careful assessment of the
consequences. No traditional land use rights were preserved. That is a
reckless failure, given the sheer size of the land mass and the fact that not
all 139,9® hectares of land was going to be needed for Agro Forestry
activities. The Land Use Plan submitted by the developer discloses that
between 30- 40% of the land will be utilized for agriculture purposes. The
failure of the Provincial Administrator and theands Officers who advised
him possibly borders on criminal negligence.

The COI recommends that the SABL grant ®*@tion 160Cto Bewani

Palm Oil Development Limited to beREVOKEBNdREVIEWED he COl is

satisfied that there was no proper LIR beenyd@dzOG4 SR | yR WAy
O2yasSyidQ 2F (KS fFyR2ySNA Ay Of dzRAY 3
(Portions 40C) was not obtained prior to the issuing of the SABL title. The
whole shareholding arrangements including the company structure of the
Bewani Paln®il Development Limited needs to be reviewed as well.
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SCHEDULE OF DOCUMENTS RECEIVED

(Referto Listing;! VY SEdzNB & - €0
NAME & DESCRIPTION OF DOCUMENTS RECIEVED BY THE ( SOURCE OF
NO PORTION 160€Bewani Palm Oil Development Limited DOCUMENT
Department of Lands & Physical Planning (DLPP)

1 | Set of Land Investigation Reports (LIR) dated 10/06/08 DLPP
2 | Rural Class 4 Survey Plabatalogue No. 1/130 DLPP
3 | SABL Title Deed dated 11/11/ 08 Registrar of Titles
4 | Gazettal Notice Dated 14/07/08 G243/10
5 | Leaseleaseback Instrument dated 28/08/10 DLPP
6 |{dzof SIAS F2NJ WNBYIAYAYy3 (G§SNXY 27 DLPP

Plantations Limited dated 28/08/10

Investment Promotion Authority (IPA)

1 | IPA extract for Bewani Palm Oil Deymhent Limited (BPODL) IPA
2 | IPA extract for Bewani Oil Palms Plantation Limited (BOPPL) IPA
3 | IPA extract for Bewani Forest Products Limited (BFPL) IPA
4 | Certificate Permitting Foreign Enterprise to carry on Business Activity IPA

issued to BOPPL, dated 29/10
5 | Certificate Permitting Foreign Enterprise to carry on Business Activity IPA

issued to BFPL, dated 29/11/10

PNG Forest Authority (PNGFA)

1 | Hard bound PNGFA file (No. 15303) containing all docs. on Bewani PNGFA

Oil Palm Development ProjedNGFA generated and received
documents
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Department of Agriculture & Livestock (DAL)

DAL File containing assorted documents & correspondences, includi DAL
DAL approval notices

Department of Environment & Conservation (DEC)

DEC ie containing assorted documents & correspondences, includin DEC
DEC approval notices

[ SGOSNI FRGAAAYI IANFYyOG 2F a! LILINI DEC

Miscellaneous /Submission from Parties

Gt N22SO0G ! ANBSYSyi¢ 0SigSBaydownér BPODL /POPPL
companies dated 28/10/10

Indexed Manila Folder containing Environmental Permit Application | BPODL /POPPL

Gt N22SO0 5S@St2LISyd tftlyé RI G§Consultants

Copy Project Agreement, copy statutory approvals and assortearads| BPODL
of landowner mobilization payments received from Tom Sirae (BR
Secretary)

Manila Folder containing assorted submissions, queries, complainty Persons of Interests
O2NNBALRYRSYyOSa FTNRBY dat SNB2Y & 7

8. KONEKARU HOLDINGS LEITLY (Portion 2465C)
(SABL NO. 55)

A. REPORT

This is a final Report on Special Agriculture Business Lease (SABRyrawver2456C

Volume 37 Folio 105 Granville, Port Moresby, Central Province. Portion 2456C is a
W5 A NB O (i KobeKdruyHol@ingsitdted 6 WY | [ Q0 LJdzNE dzF yG G2 { SO
Act. For the record, there are two different grants under the name of Konekaru
Holdings Limited. The first grant is oveortion 2456Cand the second grant is over

Portion 2466Gnd both are adjacent to &h other. Both SABLs are loosely referred to
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WY2Yy STl NHz mQ o0t 2NIA2Y Hnpc/ O YR WY2yS

2485C granted to Veadi Holdings Limited that is also adjacent to Konekaru 1 & 2. The
three SABLs involved the same peaplenost cases and the land owning clans are also
the same. The evidence will be generic for the three SABLs and they will be discussed
interchangeably throughout this report.

11

1.2

Terms of Reference Covered

The Terms of Reference (TOR) heads (a) tod@pexor (g) were fully covered for
purposes of this inquiry. IPA records show that Konekaru Holdings Limited (KHL)
was duly registered under the Companies Act 1997 on the 15th September 2009
and was issued with a Company Registration R@9821. A copy fathe certificate

of incorporation is attached and shown in the Schedule of Documents below.

The process and procedure through which the Department of Lands and Physical
Planning (DLPP) issued the SABL was carefully examined and assessed. The
monitoring, oversight, approval and permit processing with other relevant
agencies of government such as Department of Agriculture & Livestock (DAL) and
Department of Environment & Conservation (DEC) were also investigated and
FAdzZNIG KSNY2NBIZ gKSOTKSNIIBDNIZFW2 il KEAYFIFRESK S
at every stage from the land investigation stages to public hearings including the
application, registration, approval and issuance of the SABL title.

Sources of Information

Relevant government agencies were calledo give evidence relating to Portion
2456C held by Konekaru Holdings Limited including other persons of interest and
the landowners. There were also other withesses representing companies
operating and conducting business on the subject land.

Aside fromoral evidence tendered to the inquiry, there were also documents
including Land Investigation Report (LIR), company extracts, copy of Title deed,
Notice of Direct Grant as well as other relevant documents were also tendered
into the inquiry. Affidavits wee also filed and tendered before the inquiry by a
number of witnesses. The final source of information which made up the bulk of
the evidence came through the transcripts from oral evidence and presentations
during the hearings.

Witnesses were called fro the four (4) government agencies that were
principally involved in issuing the SABL. These were: Department of Central
Province, Department of Lands and Physical Planning (DLPP), Department of
Provincial Affairs and Local Level Government (DPLLG) andrtidept of
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Environment and Conservation (DEC). As this is not anfagrstry project and
not on forested land it was not necessary to call witnesses from Department of
Agriculture and Livestock (DAL) and the PNG National Forest AuthrivM&Rp’’

1.3 Location of Portion 2465C
Portion 2465C, Volume 37, Folio 105, Granville, Milinch of Port Moresby is located
in the MotuKoita villages of Papa and Lealea near the LNG Plant site in the
Central Province and approximately 15 kilometres from the city of Moresby.
¢KS fFYyR Aa Ffta2 0GNIRAGAZYLIEfTE (y28Yy |
of 980 hectares.

1.4 Grant of Lease
hy GKS mMndK WIFydzZz NBE wnanmns | WYWb2GA0S 27
Land Act over Portion 2465C was issued to Kanekoldings Limited for a 99
year lease commencing on 4th January 2010 and expiring on 3rd January 2109.
The SABL was for the 457 hectares of land situated along the Papa/Lealea villages
in the Central Province. The former Secretary of DLPP Pepi Kinlastéacthe
lease agreement.
The details of the SABL over Portion 2465C is as follows:

Legal Description Portion 2465C Granville

Registered Survey Plan catalogue no.| 49/2751

SABL Holder Konekaru Holdings Limited
Date of Registration of lease 03rd January 2010
Period of Lease 99 years

(4th January 20103rd January 2109)

Land area of lease 980 hectares

YAnnex.

AVIILIO
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Landowner Involvement & Consent

¢KS WLINR3AFKI DFNJ}dz LYO2N1l}R2N}GSR [FYyR
incorporated under the Land @Gups Incorporation Act Chapter 147 on the 27th
October 2009 initiated by Mr Henao Tetei, a village leader of the area. The
purpose of its incorporation was to aid in the process of facilitating landowner
support to obtain an SABL grant for Konekaru Hoklibignited. However, it was
discovered later that larogaha Garau ILG was made up only of one clan named

W ySYFOGF /fFy>ZQ YSYOSNE 2F 6K2Y | NB RS
Tetei is the eldest male descendant. Other clans are not included in thealaog

Garau ILG and this brought about discontentment and disputes amongst the
landowners which eventually ended up in the National Court. Landowners who
testified told the inquiry that they were not adequately consulted and were not
involved in the procesand have not given their consent for the SABL.

Company Structure & Shareholding Arrangements of Konekaru Holdings Limited
owWYI [ QU

Y2YSTINYz | 2f RAy3a [AYAOGSR oO6WYI [ QO ¢l a
Companies Act 1997 and incorporated on the ML%eptember 2009 with its
company registration number -69621. A Charles Kassman of PO Box 1430,
Boroko applied for the registration of KHL. The two appointed directors of the
company were Gerard Kassman and Henao Tetei. Incidentally, Gerard Kassman
alsoft & Iy AYyUuSNBaAdG Ay W W 2Syiddz2NBa [ AYAU
that has a 99 year sublease agreement with Konekaru Holdings Limited.

KHL was initially established as a landowner company to participate in thef§pin
benefits and other businesactivities generated as a result of the LNG Plant
Project.

On the 02nd March, 2010 a Notice of Change of Directors was filed by Kundu
Legal Services by the principal of the firm Mr Emmanuel Mai indicating that five

(5) new directors were appointed. TheyeatGumasa Heni, Nickey Maraga, Nao

Nao, Hebore Vagua and Reverend Vani Gorogo. All these people are from Papa
village and have the same postal address. Each of the new directors were issued
with one share each out of the total of five shares. However,ghsemo record of

any board minutes and resolutions appointing the new directors. On the 30th
March 2010, the company issued an additional 45 shares and distributed nine (9)
aKINBa SIOK (G2 (GKS FTAQGS ySgteée |LIWRAY(GS
respective clans.

On the 13th April 2010, a Gomara Segrick was appointed a director of the
company and Doriga Berasi appointed as a shareholder holding ten (10) shares.
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However, there is no record of any board meeting to show that the two
individuals gotappointed to their respective positions through a resolution of the

board.

Total number of shares issued to date is sevdivg (75). The majority

shareholders are: Gerard Kassman with 38 shares and Henao Tetei with 37 shares

after all the other six (6)rtistee/directors/shareholders transferred their shares

to Gerard Kassman and Henao Tetei.

It is presumed that the six directors and

shareholders have either resigned or terminated as directors of the company
however, the IPA records did not show how andyvdirectors lost their shares.

The timeline of important events concerning the Konekaru Holdings Limited SABL
(Portion 2456C) is shown below in chronological order of their happening:

(Refer to Annexure AVIII O0)

Milestone Date of Proponent/ Responsible

Completion/Grant _ Entity/

Applicant

Execution/Issue Respondent
Incorporation of 25 February 2009 Charles Kassman IPA
CJ Ventures
Limited
Incorporation of 16th September 2009 | Charles Kassman IPA

Konekaru
Holdings Limited
at IPA

Regstration of
larogaha Garau
ILG

27th October 2009

Henao Tetei

Department of
Lands

Land
Investigation
Report (LIR)

3rd December 2009

Conducted by a Johr
Lui (retired Lands
officer) and a Lazaru:
Malesa (National
Dept. of Lands staff)
and signed ofby
Raga Gulu (Dept. of
Central Province

Department of
Central Province.
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Lands Officer)

D2 SNy 2 N[5 4th January 2010 CoA signed at the | Mr Raphael
request letter WRANBOG A 2y Yipmaramba, P/A
Moroi Central Province.
Recomm. asto |6 6th January 2010 R. Yipmaramba, P/A| Department of
Alienabhlity Central Province.
Certificate of 7 Not produced Not done (Dept. of | Not done (Dept.
Alienability Prov. Affairs) of Prov. Affairs)
Lease/leaseback | 8 4th January 2010 larogaha M. 1 Clan | Department of
Agreement members Lands
Department of
Central
Notice of Direct |9 14th January 2010 Secretary, Dept. of | Department of
Grant Lands Lands
Registration and | 10 3rd January 2010 Registrar of Title, Department of
Issue of SABL titl¢ Lands Department | Lands
SubLease of 11 1st February 2010 Konekaru Holdings | CJ Ventures
SABL title to CJ Limited Limited
Ventures Limited
(Gerard Kassman) | (Charles
for 99 years
Kassman)
Inclusion of new | 12 30th March 2010 Konekaru Holdings | Konekaru
shareholders and Limited Holdings Limited
directors to
Konekaru
Holdings Ltd.
from Papa Clan
Filing of OS (JR) | 13 1st October 2010 Vane and Dabara Konekaru
No. 565 of 2010 Clan of Papa and Holdings, CJ

Vane Mata ILG

Ventures, Pepi
Kimas Secretary
for Lands.
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Legal Disputes

Legal proceeding (OS NO. 494 of 2010) was filed in the National Court relating to
the shareholding arrangements of the compagyKonekaru Holdings Limited
(KHL). This proceeding relates to the dispute over the controhaarthgement of

KHL. Five other persons from the same landowning unit declared themselves as
shareholders and directors of KHL without the approval of the other existing
shareholders and directors of the company. The Court ruled that allotment of
shares tathe five (5) new shareholders on the 02nd March, 30th March and 13th
April, 2010 without the approval of the existing shareholders (through a Board
resolution) is unlawful pursuant to Section 43 of the Companies Act and
therefore, is invalid and not bindg. The Court ruled that the first plaintiff, Henao
Tetei and second plaintiff, Gerard Kassman are the only two shareholders in
Konekaru Holdings Limited. The Order also restrained the other landowners, their
servants, agents and associates from interfgrimith the operations of KHL. This
Order effectively means that there are only two shareholders and directors of
KHL. With the reduction of the number of shareholders, KHL is no longer a
representative landowner company.

The ruling has not gone down waelith the other landowners. Battle lines were
drawn and things were going to get worse from then on. A judicial review (OS (JR)
NO. 565 of 2012) initiated by the other disgruntled landowners was filed on the
9th August 2011 seeking a review of the Lelsseback Agreement as many
landowners alleged that their names were not included in the Agreement and
their signatures forged without their knowledge. They alleged fraudulent conduct
on the part of Henao Tetei and others. They dispute the granting of thie Sta
lease but in the course of the proceedings the landownership issue crept into the
pleadings. On the 16th August 2011, Justice GaMamau granted an interim
junction effectively restraining the First Defendant Morea Lahui representing the
Dabara clan oPapa village and its servants and agents including Vane Mata ILG;
Konekaru Holdings Ltd; CJ Ventures Ltd and DLPP from dealing with the subject
land (Portions 2456C & 2466C) until the matter is properly determined.

IPA Records

The recent IPA compargxtract dated 2nd August 2011 shows that all appointed
shareholders and directors representing the different clans have ceased or their
appointments revoked from the company registry. This follows a legal
proceedings filed by Henao Tetei and Gerard Kassnide Court found the
inclusion of additional shareholders and directors as unlawful and not in
accordance with the provisions of the Companies Act. All the shares reverts back
to the two original shareholders Gerard Kassman with 38 shares in his name and
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Henao Tetei holds 37 shares in his name. In effect, Gerard Kassman is a major
shareholder of KHL.

At the time of incorporation of KHL, it was discovered that the company (KHL) is
not a landowner company as intended for purposes of holding an SABL ori behal
of the customary landowners. All the shares were held by only two individuals
Gerard Kassman and Henao Tetei. Both were also directors of the company. A
Charles Kassman (biological son of Gerard Kassman) was appointed Company
Secretary at the time ohcorporation.

Project Developer

Konekaru Holdings Limited (KHL) appointed CJ Ventures Limited as its preferred
developer of the project. CJ Ventures Limited was incorporated on the 25th
February 2009. Its shareholders were Charles Kassman and Jetmata both
biological sons of Gerard Kassman who is now (after the passing of Henao Tetei)
the sole shareholder KHL.

CJ Ventures Limited signed a dahse agreement on Portion 2456C with KHL on
the 1st February 2010. The intention of the delase wasd make land available

to Exxon Mobile for its LNG Plant site should they require additional land for lease
to support their operations. KHL and CJ Ventures-(gsbkee) are owned by one
family to the exclusion of all other legitimate landowners of Papa bedlea
villages. According to IPA records, Charles Kassman owns 50% of CJ Ventures Ltd
whilst he holds a position as Company Secretary of KHL. It is apparent that a
single family is both a lessor and slelssee over Portion 2456C and this goes
against theaccepted practices and norms of customary landownership in PNG
where land is communally owned by the clans and not one family. It also gives
rise to a potential conflict of interest with the same individuals involved in both
companies as it does notallavdza A y Sda G2 0SS S¥ARKOPNDSR

CJ Ventures had fenced off a big portion of Portion 2465C directly adjacent to the
LNG Plant site and has commenced its business operations. There are no
documents pertaining to the regulatory approvals such agirenment permit,

land use plan, development agreement etc. to ensure it complies with the
relevant legislations before it commenced business. Landowners in their evidence
to the inquiry stated that they do not know what sort of business CJ Ventures is
doing on their land and also have not seen any monetary benefits from its
business operations.
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A good number of landowners representing different clans in and around the
Papa / Lealea villages have raised objections to the grgraf the SABLs over
Portion 2456C and Portion 2466C to KHL. It was obvious that the majority of the
landowners apart from Henao Tetei have not given their informed consent for
their customary land to be leased. Affidavits submitted to the inquiry by the
following landowners Ata Joseph Baeau, Chairman of Vane Mata ILG; Vaguia G.
Seri, Ken Kohu, and Vani Baruni, all members of the larogaha Clan of Papa village,
Central Province have testified that they have not been fully informed and have
not given their onsent for their customary land to be alienated. They were been
misled into thinking that KHL was a landowner company until they checked with
the IPA and discovered that there were only two shareholders and directors of
KHL and they are Gerard Kassman bBiethao Tetei. Gerard Kassman is a major
shareholder and holds 38 shares whilst Henao Tetei holds 37 shares.

They told the inquiry that Gerard Kassman is not a landowner from Papa/ Lealea
At fF3Sa odzi A& FNRY WadzyA h32eestr@f Iy 2
links whatsoever with the people of Papa/Lealea and therefore, does not own any

land in Papa. As far as the landowners are concerned, KHL is-landanwvner

company and strongly recommended that the SABL issued to KHL be revoked
immediately.

The landowners told the inquiry that there was no land investigation carried out

by anyone including the inspection of the adjoining boundaries from either the
Division of Lands of Department of Central or the DLPP. There was also no Land
Investigation Report (R) produced for Portions 2456C and 2466C. There was no
WJddzo t AO KSEFNARYy3I 2NJ YSSiAy3aQ G2 3IIdAaS
Furthermore, there is no Certificate of Alienation (CoA) issued by the Custodian of
Trust Land from Department of Provincaadd Local Level Government (DPLLG) to
allow for the alienation of these portions of customary land for SABL purposes.

The former acting Provincial Lands Officer of the Department of Central Province
OO0dzNNByGfte |adaGF OKSR (2 (LRPS Mr{AtzNiza§edt@dNI D S
the inquiry that the LIR and Leakmaseback Agreement signed by the Agents
purportedly representing the landowners is defective. Only two people signed on
behalf of the all landowners who have their names listed on the documents and
in some instances forged the signatures of other landowners which borders on
fraud and is a criminal act. Signatures of three (3) out of the six (6)
agents/landowner representatives were forged on the LIR and the Lease
leaseback Agreement. Ken Kohu, \Bawiuni and Vaguia Seri through their sworn
evidence told the inquiry that although they were named as agents/landowner
representatives, they have not signed on Lebssseback Agreement and the
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signatures they sighted on the documents under their namesewsot their
signatures and therefore, must have been forged.

The land area covering Portions 2456C, 2466C and 2485C (Veadi Holdings Ltd) is
huge and there a total of twelve (12) clans altogether from Papa, Lealea and
Boera villages in the Central Prowenthat have links to the land and exercise
ownership rights over the land but yet they have not participated in the land
investigation process and were not invited to any public meetings to discuss the
SABLs and the business activities to be conductedhein land. Most importantly,
majority of the landowners have not given their consent to lease their land for
SABL.

Department of Central Province

Certain functions, roles and responsibilities of DLPP were transferred to the
Provincial Governments thugh the decentralization process and devolution of
powers some years ago which effectively transferred some functions of the
national government to the provincial governments. One such function is the
conducting of Land Investigation Process (LIP) anahpiimg of necessary
documentations including the Land Investigation Report (LIR) for SABL application
purposes. The documentations are then forwarded to DLPP for registration,
processing, approval and issuing of SABLSs.

Papa, Lealea and Boera villages lamated in the Central Province and the SABLs
(Portions 2456C, 2566C & 2485C) are in the Central Province hence, the
Department of Central Province would have the jurisdiction of the first instance to
deal with these SABL applications. Evidence showed rthabfficers from the
Division of Lands Department of Central Province were involved in the LIP and
other processes leading up to the issuing of the SABLs for the three (3) portions
referred to above.

The then Provincial Administrator of Central Provincagphiel Yipmaramba
refused to sign the Certificate of Alienability (CoA) for the three (3) Portions of
land (2456€Y | [ WM NTI [ H pYHCQ - \feadiHHoIldimg$ Ltd) when he
discovered that the no proper land investigation was carried out and particularly,
that it was not carried out by his Lands Officers from the Department of Central
Province. He told the inquiry that Officers from the National Lands Department
(DLPP) usurped the function and conducted the land investigations without his
knowledge. Howewve he later signed the CoA when a lawyer Emmanuel Mai of
Kundu Legal Services convinced the Lands Officer Manase Rapilla to advice him to
sign.
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Raga Gulu is the Senior Lands Officer with the Department of Central. He told the
inquiry that he was completglleft out of the land investigation process (LIP). He
informed the inquiry that the LIR was prepared by officers from DLPP without his
knowledge. In his evidence to the inquiry he said the LIR was prepared by Lazarus
Malesa from DLPP and was sent dowrhim to sign but he was reluctant as the
whole process relating to the LIR was irregular and improper. According to Mr
Gulu, the LIP and LIR supposed to have been done by him and his officers from
the Department of Central and not by officers from DLPPwH® very suspicious
about the involvement of DLLP in what is clearly a provincial function.

1.12 DEC Status (Meeting Requirements for Approval in Principle)

The Department of Environment and Conservation (DEC) is an important agency

of government that dals with SABL applications. As stated elsewhere in this
NBLIZ2NILIXZ 59/ Q& YFIAYy F20dza Aa (GKS LINR2SO
ways including waste discharge. In his evidence to the inquiry, Gerard Kassman of

CJ Ventures Ltd indicated that his compantends to make some part of the land
(Portions 2456C, 2466C & 2485C) available to Exxon Mobil and LNG Plant should
they require any land for storage purposes etc. As the land is within the close
proximity to the LNG Plant site, it would be easy acéasthe company.

Given the nature of its operations it is highly likely that Exxon Mobil (LNG Plant)
might be storing dangerous chemicals that are harmful to the environment and it
is important therefore, that an Environment Impact Assessment study (El&) m

be carried out in accordance with Sections@%6 of the Environment Act. In this
case, the EIA should have been carried out by CJ Ventures Ltd or its nominated
agent with the necessary technical expertise approved by DEC following its
assessment offte Environment Inception Report (EIR) which is supposed to have
been submitted by CJ Ventures Ltd prior to any work been carried out. There was
also no Environment Impact Statement (EIS) and as a result DEC has not issued
any Environment Permit to CJ Vargs Ltd to approve the usage of the land for
storage purposes.

1.13 DLPP Process (Compliance with Land Act)

It was obvious that officers from DLPP comprising Lazarus Malesa, Simon Malu,
Henry Wasa and Romily kPat deliberately decided to ignore aruy-pass the

existing protocols and practices between the DLPP and the Provincial
Administration on matters relating to the granting of SABL when they decided to
AN} YyG GKNBS 600 aSLINIGS {!'.[& TF2N YI
respectively over Rtions 2456C, 2466C and 2485C. The DLPP officers have not
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consulted with the Lands Officers of the Department of Central Province before
carrying out the land investigation process. Although the subject lands come
under the jurisdiction of the Central Proeial Administration, Lands Officers

from the Division of Lands of the Central Province were not involved in the land
AYy@SaaAaraAazy LINRPOSaad LG Aa Of SN GKI
2 O1SRQ o0& 2FFAOSNE T NEBN¢iorbof ltads TvisiSnyof G K A 3
the Department of Central.

It is also noted that the term of the sublease exceeds the term of the head lease
which is improper and unlawful. The Registrar of Titles Henry Wasa went ahead to
register the SABL titles under KHhen there is an existing land dispute over the
land. He failed to exercise caution and did not conduct the due diligence checks to
ensure that the land is free from any encumbrances before registering the title.
This is a careless and reckless discharga affficial function.

Lazarus Malesa compiled the LIR when he is not authorized to do so. He does not
work for the Department of Central and there is no evidence to show that he was
properly authorized by the Provincial Administrator of Central Provineze t
compile the LIR.

Romily KilaPat in his capacity as Acting Secretary for DLPP and a Ministerial
Delegate for purposes of SABL went ahead to grant the SABLs for Portions 2456C
and 2466C despite the fact that the LIR was defective and the lleaseback
Agreement fraudulently acquired.

1.14 Kundu Legal Services (formerly MAI Lawyers)

It appears that Emmanuel Mai of Kundu Legal Services played a major role in
getting the LIR signed including the Certificate of Alienabilityd. He became

very influentid in setting up the shareholding structure of KHL by including other
landowners onto the board to maintain some level of peace amongst the
landowners. Whilst his intentions may be good the Court ruled otherwise that the
inclusion of the new directors anchareholders onto the KHL board without a
proper resolution of the current board was unlawful is contrary to the Companies
Act 1997.

It was also clear from the evidence that Mr Mai was heavily involved in facilitating

the production of the LIR on behalffA & Of ASy & Iy R WNHza KSR
Central Provincial Administration to sign the LIR which was incomplete and not
properly done. Provincial Administrator of Central Province Raphael Yipmaramba
G2t R 0KS AYIldzZANE GKI G QK NBITHS NNBINE & &1 NS
turned up at his office and left the Declaration of Alienation to be signed by Mr
Yipmaramba but he refused because the LIR was not complied by Officers from
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the Central Provincial Lands office. Mr Mai however, managed to rocewi
Manase Rapilla the Acting Deputy Administrator of Central Province at that time
to get Mr Yipmaramba to sign the Declaration and Recommendation for
Alienation of customary land.

The conduct of Mr Mai raises lat of questions. As it appears he was exey

pressure and to some degree coerced government officials into signing
incomplete and defective LIR including the Certificate of Alienability (CoA) which
NBadzZ 6§SR Ay (GKS AaadAay3da 2F (GKS {!.[ >
professional lawyer who shuld, at all times, act within the confines of the law

and provide the best advice available and ensuring that things are done correctly

on behalf of his client.

B. FINDINGS
The following findings are made:

(1) Konekaru Holdings Ltd (KHL) was granted SABL lease for 99 years over
t 2NIA2Ya wnpc/ (y26y & aLFNRB3IFKEFE KNJ
of the Land Act by the Acting Secretary of DLPP in his capacity as Ministerial
Delegate on the 14th January 2010. The SABL title on Volume 3716%ldated
15th January 2010 and registered on 3rd February 2010 was issued by DLPP. The
lease covers a land area of 457 hectares and situated close to the LNG Plant site
near the Papa / Lealea villages of the Central Province.

(2) larogaha Garau Incorpated Land Group (ILG) was incorporated under the Land
Groups LYO2NLI2 NI GA2y ! O0 [/ KFLIWGISNI mnTt F2NJ i
support to obtain an SABL for its nominated landowner company, Konekaru
Holdings Ltd. The ILG was incorporated by Hen&®i ©a the 27th October 2009.

It was found however, that larogaha Garau ILG represents one clan only and does
not represent the other 12 clans of Papa / Lealea villages.

(3) The shareholders of the KHL are Henao Tetei with Hsetyen (37) shares and
Gerad Kassman with thirteight (38) shares making him the majority
shareholder. An attempt was made by the other landowners to become
shareholders and directors but this was ruled unlawful by the Court which means
that Henao Tetei and Gerard Kassman aredhly two shareholders to this day.
(*Henao Tetei passed away during the course of the inquiry which now leaves
Gerard Kassman to be the sole shareholder of KHL).

(4) CJ Ventures Ltd was incorporated on the 5th February 2009. The company is owned
byGerardY  aa Yl yQa az2ya /[ KIEINISa yR W2KyYy Yl 2
signed a sub lease agreement with KHL over Portion 2456C on the 1st February
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2010. The lease was for 99 years effectively meaning that KHL has transferred all
its rights lock, stock anbarrel to CJ Ventures leaving no residual rights to KHL,
the nominated landowner company. The purpose of the sub lease was to provide
services to the LNG Plant site works including leasing out some parts of the land
to LNG for storage purposes howeverMedtures Ltd has carried not carried out
any substantive business operations on the Portions 2456C and 24566C to date.

(5) The current shareholding arrangements of both KHL and CJ Ventures showed that
020K O2YLI yASAa I NB 2gy SRanile Withyh&recert YA f &
passing of Henao Tetei, there is no landowner involvement or participation in the
two companies. Evidence revealed that Gerard Kassman is not a landowner as he
02YSa FNRBY (KS WadzyA h32Q Ofly 2F Y2N

WL2N} 3 KFEQ fFYR Ay tI LI k [SFESF NBIF®
longer a landowner company and this defeats the whole intent and purpose of
SABL.

@6 2SS Ifaz2 FT2dzyR GKI G AlKISdowdess Was Madf Sbiained2 y 4 S
for purposs of leasing their customary land. It is also very clear from the
SPGARSYOS GKIFG Y2ySTINM¥z | 2t RAy3a [AYAGS
Furthermore, we found that the sublease made to the developer CJ Ventures Ltd
to be fraudulent and improper.

(7) Investment Promotion Authority (IPA) has not been diligent in the discharge of its
function when it went ahead to include Nicky Maraga, Gumasa Heni, Nao Nao,
Hebore Vaguia and Rev. Vani Gorogo as additional shareholders and directors of
KHL on the 02nd ®rch 2010 without a proper resolution of the board made by
current shareholders. Another new appointment was made again on the 13th
April 2010 when Gomara Sedrick was appointed as a director. All these new
appointments were cancelled according to the retdPA extract dated 02nd
August 2010. The revocation or cancellation of their appointments were ordered
by the National Court when it was discovered that there were no minutes of
board meeting or resolutions recommending inclusion of additional board
members and the action taken by IPA to include them is contrary to Section 43 of
the Companies Act and therefore, unlawful.

(8) There was no land investigations carried out and no public hearings or meetings
held to gauge the views of the landownersand mbsY LJ2 NIi | y i f & 3ISG f
consent to lease their land for the SABL. There was no boundary walk or
inspection carried out. All these are important requirements of law under
Sections 11 and 102 of the Land Act and must be complied with before an SABL is
granted. We find that the whole land investigation process and compiling of the
[Lw 6SNBE WKAIK 2FO01SRQ o6& GKS adlFF¥ 27
as it was clearly a function of the Department of Central. They have usurped the
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roles and fundbns of Lands Officers of Central Province. The whole process is
riddled with defects and is flawed.

(9) The LIR was incomplete and defective, the Certificate of Alienation was signed
under duress because of undue pressure been applied to Officers ofettieaC
Province. There seem to bel@ of controversies at every stage of the process
leading up to the issuing of the SABL. All these issues and concerns raised
throughout should be reason enough for DLPP not to issue this particular SABL
but yet it proceded to issue the SABL. This raisks af questions.

(10) Emmanuel Mai of Kundu Legal Services acted improperly and unprofessionally in
facilitating the application and processing of the SABL.

(11) The SABL issued Konekaru Holdings Limited WY bver®drtion 2456Cwvas
improper and unlawful as proper processes and procedures prescribed as
minimum requirements under Sections 11 and 10 of the Land Act 1996 have not
been complied with in granting the SABL.

(12) There are a lot of irregularities, defts and breaches in the granting of this SABL
to KHL over Portion 2465C that the SABL cannot lawfully stand.

RECOMMENDATIONS

We accordingly recommend that the SABL grantedoekaru Holdings Limited (KHL
W moQab Portion 2465Qo be REVOKED.

We futher recommend that the SABL to IREVIEWED its entirety and a proper land
investigation to be carried by Lands Officers of the Department of Central Province and
a new Land Investigation Report (LIR) to be produced. Public hearings/meetings to be
conddzOG SR | YR WA y FAINaNdSvimerOrugt HeSpyopefly oBtdined prior

to processing and issuing of a new SABL. A new SABL can only be granted after the
Custodian of Trust Land is satisfied with all the reports pursuant to Section 132 of the
Land At before issuing the Certificate of AlienabiliGaA.

Other generic recommendations made in previous SABLs pertaining to process and
procedures on pertaining to the application, processing,rapal and issuance of an
SABL arelso adopted as part of threcommendations and equally apply to this SABL.
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YhbOY!w! 1 h[5LbD{ [LalL¢95 WHQ O0t2NIAZ2Y HnN

(SABL NO. 56)

A. REPORT

This is the final Report on Special Agriculture Business Lease (SABXQrowar2466C

Volume 37 Folio 106 Granville, Pdfbresby, Central Province. Portion 2466C is also a

W5 ANBOG YRNBY i NXzi 2 2 € RA Y Jp@irsupnk t¥ Sectd®rR10D0f thd  WH €
Land Act.

¢CKS {!.[ o0t2NIA2Y Hncc/0 A& 2y GKS fFyR |
much of what has been@diOdza a SR Ay YI [ WYmMQ o6t 2NIA2Y Hn
YI[ WHQ2Yy t2NIA2Y Hncc/ ® ¢KA& {!.[ oO0YI]
landowners and in many respects the evidences will be the similar for both SABLs. For
this reason, we recommehthat this final report be read together and in conjunction
GAUK (GKS LINB@A2dza NBLERNI 2y t2NIA2Y Hnpc/
aspects of the previous report because of the similarities. There may be other aspects

that are peculiar tod KA a {! . [ oOoYI[QuQU0 |yR (KSasS oA
separately.

1.1 Terms of Reference

The Terms of Reference (TOR) (a) to (i) except for (g) were fully covered for
purposes of this inquiry into this SABL. Investment Promotion Authority (IPA)
rSO2NRa&a aKz2g GKFG Y2y S{FNMHz | 2f RAy3a [ A)
company and duly registered on the 14th September 2009.

In examining this SABL, the process and procedures used to issue this SABL was
thoroughly assessed. The application, progegsand issuance of this SABL grant

and the different roles of the relevant agencies of government responsible for the
administration of SABL in general were also investigated. Also whether or not,
WAYF2NY¥YSR O2yaSyidQ 27F (K Sciedtly obtRiged pfi&NE & |
to the issuing of the grant. The entire process of land investigation, land
boundaries  inspection, consent of adjoining landowners, public
hearings/meetings involving the landowners and project development
agreement(s) between theahdowners and the nominated developer were also
examined.



1.2

1.3

1.4

159

Sources of Information

Information and evidence given by the relevant government agencies including
flyYyR2YSNE YR 20KSNJ LISNE2ya 2F AYy(dSNEBa
G2 YIg Qmif db]RSR (02 1 020Sd® adzOK 2F gKI
FLILX ASa G2 YI[QuQ |a AdG Ay@2t@Sa (GKS
References and commentaries are made interchangeably between the two SABLSs.

There were also documentations submitted the inquiry relating to LIR,
company extracts, copy of title deed, notice of direct grant including other

NBf SOFyld R20dzyYSyida LISNIFAYyAYy3a G2 t 2N
supporting documents were also filed by different witnesses relating i SA\BL.

Bulk of the evidence came through the transcripts from oral evidence presented

and recorded during the hearing.

Witnesses were called mainly from the Department of Lands and Physical

Planning (DLPP), Department of Central Province, DepartmembwhBial Affairs

and Local Level Government (DPLLG) and Department of Environment and
Conservation (DEC). As this project is not an-fgestry project and not located

on a forested land it was not necessary to call the Department of Agriculture and

Livestock (DAL) and PNG National Forest AuthoRilyGFA™®

Location of Portion 2466C

Portion 2466C, Volume 37, Folio 105, Granville, Milinch of Port Moresby is located

in the MotuKoita villages of Papa and Lealea near the LNG Plant site in the
Central Province and is approximately 15 kilometres from the city of Port
a2zNBaoed ¢KS fFyR Aa |faz2z GNXYRAGAZ2YIF T
granted for this SABL lease is 457 hectares.

Grant of Lease

A Notice of Direct Grant under Section 10Rtlee Land Act was gazetted in the
National Gazette no. G7 by the Secretary of DLPP granting a 99 year SABL to
Y2YSTINYz | 2f RAy3a [AYAGSR oO0YI[ WHQO 2
commenced on the 4th January 2010 and will expire on 3rd January RM&s

registered as Volume 37, Folio 105 on the 3rd February 2010. Portion 2466C
covers a land area of 457 hectares. Portion 2466C is adjacent to Portion 2456C
within the same vicinity. Infact it was the same piece of land within the same
locality but spt into two different portions for the SABLs. As mentioned above,

the land is owned by the same landowning group of Papa /Lealea villages.

BAnnex.

AvVIlo
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The details of the SABL are shown below:

Legal Description

Portion 2466C Granville

Registered Survey Plan catglie no.

49/2751

SABL Holder

Konekaru Holdings Limited

Date of Registration of lease

03rd January 2010

Period of Lease

99 years

(4th January 2010 to 3rd January 2109)

Land area of lease

457  hectares

1.5 Landowner Involvement

Landowner Companyd L F N2 3| K DI N} dz Ly O2NlJ]2 NI &SR

incorporated under the Land Groups Incorporation Act Chapter 147 on the 27th
October 2009 by Henao Tetei claiming to represent the landowners. larogaha ILG
was formed to facilitate the support of the laBdg Yy SN & G2 200+ Ay {
customarylandtt 2 NI1A2ya HWHnpc/ YR Hncc/ OYI[ W

larogaha Garau ILG would be used as a vehicle to obtain SABL grants for the
landowner company; Konekaru Holdings Limited. It was discovered however,

that larad K DF N} dz L[ D ¢Fa YIRS dz2J 2F 2y f
members of whom are descendants of Homokai Rei and Henao Tetei is the eldest
male descendant. Other clans are not included in the larogaha Garau ILG and this
brought about alot of discontentmentamongst landowners resulting in
continuous disputes. A number of clans (landowning units) were not included in

the larogaha Garau ILG and therefore, it does not represent all the landowners
including clans from Papa / Lealea villages.

A landowner, Henao€lei who claimed to be Chief of the larogaha Garau clan

wrote a letter to a Charles Kassman dated 29th December 2009 and appointed Mr
YFaaYlry Fa G§KS WFHISydiQ YR WNBLINBASYU!l |
to facilitate the application and processgj of the SABL over Portion 2466C. There

is no evidence to show that other landowners have agreed to or consented to
appointing Mr Kassman to be their agent or representative of the larogaha Garau
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ILG. It appears that Henao Tetei acted alone without clbinguthe other
landowners.

Charles Kassman is also a company secretary of Veadi Holdings Limited that holds
an SABL over Portion 2485C within the same vicinity. Henao Tetei was also a one
time director and shareholder of Veadi Holdings Ltd. There is &ooé conflict

of interest in this transaction.

Timeline showing important events concerning the Konekaru Holdings Ltd
SABL Portion 2466C in a chronological order of their happenings:

OWSTFSNI (12 ! yySEdzNB axLLLED

Milestone Date of Proponent/ Responsible
Completion/Grant _ Entity/
Applicant
Execution/Issue Respondent
Incorporation of |1 25 February 2009 Charles Kassman | IPA
CJ Ventures
Limited
Incorporation of | 2 16th September 2009 | Charles Kassman | IPA
Konekaru
Holdings Limited
at IPA
Registration of 3 27th October 2009 Henao Tetei Department of
larogaha Garau Lands (DLPP)
ILG
Land 4 3rd December 2009 Conducted by a Department of
Investigation John Lui (retired Central Province.
Report (LIR) Lands Officer) and
Lazarus Malesa
(DLPP) and signed
off by Raga Gulu
(Dept. of Central
Province, Lands
Officer)
D2 SNy 2N|5 4th January 2010 CPG Governor Mr Raphael
Moroi request PA | Yipmaramba, Proy
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request letter to sign the Administrator (PA)
Recommendation | Dept. of Cental
as to CoA Province.

Signed 6 6th January 2010 Mr Raphael Department of

Recommendation
as to Alienability

Yipmaramba

PA, Dept. of Centrg

Central Province.

Certificate of 7 Not produced Not donecg Not donecg
Alienability Custodian of Trust | Custodian of Trust

Land (DPLLG) Land (DPLLG)
Lease/leaseback | 8 4th January 2010 larogaha No. 1 Cla| DLPP
Agreement members

Department of
Central

Notice of Direct |9 14th January 2010 Secretary Dept. of | DLPP
Grant Lands
Registration and | 10 3rd January 2010 Registrar of Title | DLPP
Issue of SABL titls Lands Department
SubLease of 11 1st February 2010 Konekaru Holdings| CJ Ventures
SABL title to CJ Limited Limited
Ventures Limited

(Gerard Kassman) | (Charles Kassman
for 99 years
Inclusion of new | 12 30th March 2010 Konekaru Holdings| Konekaru Holdings
shaeholders and Limited Limited
directors to
Konekaru
Holdings Ltd.
from Papa Clan
Filing of OS (JR) | 13 1st October 2010 Vane and Dabara | Konekau
No. 565 of 2010 Clan of Papa and | Holdings, CJ

Vane Mata ILG

Ventures, Pepi
Kimas Secretary,
DLPP
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1.6 Konekaru Holdings Limited 1 & 2 (Portions 2465C & 2466C)

As stated at the outset of this report, much of the evidence given for Portion
Hncp/ OYI[QMQU $2dxZ R 0S AANAEF NDYYR WA
vice versa. The land investigation report (LIR); certificate of alienab@iy;(
flryR26YySNRa O2yasSyd 2N yAf O2yasSydar
participation of the various government agencies such as: DLPP, IPA, DEC, DPLLG
and Department of Central would be similar in many respects to Portion 2456C as
discussed earlier. This is simply because the two SABLs (Portion 2456C & Portion
2466C) are within the same location and are infact, adjacent to each other. It
appears that landnvestigation processes were done together for both SABLs on

the same date with the same individuals and people involved. It is for this reason
that the two SABLs (Portions 2456C & 2466C) should be read together. The
evidence adduced so far applies to b@&®BLs and are used interchangeably for

the purpose of this report. The findings however, will be made separately.

B. FINDINGS

The following findings are made:

1.

[ A1S t2NUA2Y Hnpc/ O6YI[QMQUI Y2y S{ | Nz |
a 99 yea lease (SABL) over Portion 2466C through a Direct Grant under Section
102 of the Land Act by the Acting Secretary of DLPP Romilgaiia his capacity

as Ministerial Delegate on the 14th September, 2010 apparently on the same
date as Portion 2456C.

At the time of incorporation it was discovered that larogaha Garau ILG was not a
landowner company for purposes of holding an SABL on behalf of the
landowners. It does not represeAl_Lthe landowners as it is made up of only one

clan out of the twelve (2) clans of Papa / Lealea villages. There is no evidence of
WAYF2NY¥SR O2yaSyidQ 3IAPSYy o6& 2GKSNJ f yR?2
acted alone in incorporating the larogaha Garau ILG to use as a vehicle to obtain a
SABL.

There wereonlytw®d H O aKIF NBK2f RSNE Ay YI [ QHQ 0&h
were held individually by Henao Tetei and Gerard Kassman. Henao Tetei held 37
shares and Gerard Kassman held 38 shares making Gerard Kassman the majority
shareholder. There is no evidenceto gsho 0 K & GKS akKIl NSa I NB
the other landowners. Charles Kassman, son of Gerard Kassman was appointed
the Company Secretary at the time of incorporation. With such shareholding
FNNF y3ISYSyiazr GKSNB OFy 06S y2ed®Wdded i 0K
family and is not a landowner company.
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Evidence also shows that Charles Kassman and his father Gerard Kassman are
FNRY GKS WadzyA h3a2Q Ofly 2F Y2NRo62aSlk A
to any land in Papa or Lealea area although, Getgéassman in his affidavit
FGG6SadSR GKId KS o0St2y3ISR (2 (KS WwW5dz |
his mother is Pidi Monise and his great, great grandfather is from the larogaha

clan. There is however, no evidence to support this assertion. Maiia is a

patrilineal society and land ownership passes through the male line. Apart from

his own statement regarding his ancestral links to the land he has not called in
Fye gAltySaasSa (G2 O2NNRBO2NIGS KAa SOARSY
a lardowner from larogaha clan cannot stand.

¢CKS TTLILRAYGYSYld 2F [/ KFENISa Yraavyly I a
larogaha Garau ILG by Henao Tetei for purposes of obtaining an SABL over Portion
2466C is improper and unlawful. There is no evidenfcany meetings held or
resolution passed let alone consulting with the other landowners before the
decision to appoint Charles Kassman was made. It was a unilateral decision by
Henao Tetei when he clearly has no authority whatsoever to make such
appointmerts.

The decision of the National Court in OS No. 494 of 2011 to remove other clan
members (landowners) as shareholders and directors of Konekaru Holdings Ltd
leaving the shareholders to only two people (Henao Tetei and Gerard Kassman)
effectively meas that Konekaru Holdings Ltd is no longer a landowner company.

It is clear from the evidence that the incorporation of larogaha Garau ILG,
Y2YS1IN¥z | 2t RAyad [GR yR /W xSyddz2NBa |
Y20A3SaQ | yR A yoilsg W Reople 2at thie SeypSrisei af the
landowners. There was misrepresentation and fraud involved in the whole
LINPOS&aad 9SNRIKAY3I 41 a4 WNHZAKSRQ FTNRY f
Land Investigation Report (LIR), to the issuing of Cergfio&tAlienability CoA

and the actual granting of the SABL. Officers especially from DLPP were
collaborating with lawyers purporting to represent landowners and developers
resulting in the granting of the SABLs for Portions 2456C and 2466C in record
time. The intimidation tactics used by the officers from DLPP and the lawyers to
hasten the processing and granting of the SABL is both unacceptable and
unprofessional. There are evidence of shouts and bypassing of established

process and procedures by im#rs of the State in granting the SABL. The conduct

2F LISNE2YlIfa Ay@2t SR Ay 3INryilAy3dI 27F (K
gone beyond their call of duty and in the process crossed jurisdictions and
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usurped the roles and functions of othegencies of government to ensure that
the SABL is granted to individuals of their choice.

8. There were evidences of political pressure exerted on the Provincial Administrator
Raphael Yipmaramba by the former Governor of Central Province Alphonse Moroi
to sign the Certificate of Alienability (CoA). There were also pressures exerted by
Mr Emmanuel Mai of Kundu Legal Services to have all the necessary
documentations (LIR, CoA etc) signed to facilitate the granting of the SABL
although some of the documentsene either incomplete or defective. The whole
process from land investigation to signing of documentations and granting of the
SABL were done in a speed never seen before. Non compliance with the basic
requirements under Section 102 of the Land Act wowdder the SABL null and
void.

9. There were no proper records at the IPA to ascertain the shareholding
F NN} y3ISYSyida 2F 020K YI[QMQ FTYR YI[QHQ
The records held by IPA do not show the changes of directors and shdeehol
Number of important documents on shareholding was missing from the IPA
records.

10. It is obvious that larogaha Garau ILG is not made up of the landowners and does
not represent the interest of the landowners for purposes of obtaining an SABL.
We dso found that Konekaru Holdings Ltd (KHL) is not a landowner company as it
is owned by only two (2) individuals (Henao Tetei with 37 shares and Gerard
Kassman with 38 shares). We also found that the LIR was defective and customary
landowners have notgive G KSANJ WFdzZ f O2yaSyidQ NBYRS
Portion 2466C null and void. The manner in which the SABL application was
processed and the grant issued when the basic requirements have not been met
as required under Section 11 and 102 of thed &t is a blatant disregard of the
law and those responsible must be held accountable for their unlawful conduct
and actions.

RECOMMENDATIONS

Based on the above findings, we recommend that the SABL grant to Konekaru Holdings
[ AYAOGSR 0 Yrtidn 2466Cbe idnze8iNSRE\BOKED

We further recommend that the SABL BREVIEWEI its entirety and a proper land
investigation to be carried by Lands Officers of the Department of Central Province and

a new Land Investigation Report (LIR) to be produaed a fresh application for an

{V. [ Aa (G2 0SS &adooYAUGSR® tdzwfAO KSIFINAy3I:A
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O 2 vy & S ¥Lililandoriers must be properly obtained prior to processing and issuing
of a new SABL. A new SABL can only be granted after #$ted@un of Trust Land is
satisfied with all the reports pursuant to Section 132 of the Land Act 1996 before
issuing the Certificate of Alienability (CoA).

The other generic recommendations made in other previous SABLs (above) pertaining
to process and proedures relating to the application, processing, approval and
issuance of an SABL are also adopted and equally apply part of these recommendations.

10. VEADI HOLDINGS LIMITED (Portion 2485C)

(SABL NO. 62)

A. REPORT

This is the final Report on Special Agtimé and Business Lease (SABL) ®a@tion
2485CVolume 40, Folio 243, Goldie, Milinch Port Moresby, Central Province. Portion
Hnyp/ A& | Weali NBddgs Libiddbuysiat tolSaction 102 of the Land
Act.

1.1 Terms of Reference Covered

The Terms of Reference (TOR) heads (a) to (i) except for (g) were fully covered for
GKS LJzN1J32aSa 2F GKAa AYIldZzANE® 9@BARSYOS
(Portion 2466C) may also apply to this SABL as well. Portion 2485C is adjacent to
the abovetwo portions and to some extent, involves the same individuals, people

and parties. Evidences and commentaries may be used interchangeably between
the three (3) SABLs as they are adjacent to each other.

1.2 Location of Portion 2485C

Portion 2485C Volume 04 Folio 243, Goldie, Milinch of Port Moresby is
approximately 15 km from the city of Port Moresby. Portion 2485C is on a
Odzad2YFNE fFyR GNI}IRAGAZYIffE 1y26y I a
1057.45 hectares. The land is situated within the close ipribx of the LNG Plant

site and has been used to extract gravel for the construction of the LNG Plant. A
guarry is set up on site to produce sand and gravel.

tKS SPARSYOS LINBaASYGSR G2 GKS Ayl dzi NB
owned by the followng clans of MottKoita: Vane clan; Mokagaha clan; Rurua
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clan; Dabara clan; Venehako clan; Geara clan; larogaha no. 1 clan and larogaha
no. 2 clan. There are eight (8) clans altogether that own Portion 2485C.

1.3 Grant of Lease

A Notice of Direct Grant umd Section 102 of the Land Act over Portion 2485C
was issued to Veadi Holdings Limited and gazetted in the National Gazette No.
161 by the Secretary of DLPP in his capacity as Ministerial Delegate on the 29th
July 2010. The lease was a 99 year lease coramgron 18th June 2010 and
expires on the 17th June 2109. The SABL covers a land area of 1057.45 hectares.

Details of the SABL are shown below:

Legal description Portion 2485C Goldie

Registered Survey Plan catalogue no.| 49/2800

SABL Holder Veadi Halings Limited
Date of Registration of lease 05" August 2011
Period of Lease 99 years

(18th June 2010 to 17th July 2109)

Land area of lease 1057.45 hectares

1.4 Veadi Holdings Limited

IPA records shows that Veadi Holdings Limited (VHL) was dulyerediss a
company on the 27th November 2009 under the Companies Act 1997. The
company registration no. is=10679.

+SIFRA 1 2fRAYy3a [GR oW+l [ Q0 o6+ & AYAGALI
participate in business spioffs and other activities within andround the LNG
tflryd tNR2SO0 Ay | AAYATINI YFYYSNI & Y

carried out by the Department of Petroleum and Energy in conjunction with Esso
Highlands Ltd (operator of LNG project) identified landowning clans/groups from
Papa/Lealea including Boera villages and have them registered as an Incorporated
Land Group (ILG) for purposes of holding an SABL to participate in the business
activities for the benefit of the landowners.
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At registration, thenitial shareholder®f Veali Holdings Ltd were:

() Henao Tetei

(i) Rogea Renagi

(i) Vaguia Hebore
(iv) Nao Nao

(v) Joseph Ata Baeau
(vi) Vani Gorogo

(vii) Heni Gumasa

Theinitial directorsof Veadi Holdings Ltd are:

() Nao Vaguia

(i) Maraga Dikana

(iii) Billy Doriga

(iv) Teddy Vani

(v) Tani Karo

(vi) Gumasa Heni

(vii) Morea Geita

(viii)Nicky Maraga Managing Director

(ix) John KassmanCompany Secretary

Five (5) months later, on the 20th April 2010 the company effected some changes to its
shareholders and directors and the process removed the original shareholders (listed
above). New shareholders and directors were appointed representing the ten (10)
landowning clans. Each clan is represented on the board with their nominated
AKIFNBK2f RSN K2f Rihgn (BOKdabsba Ay WOENHzAGQ T2 N

Thenew shareholderare as follows:

() Gumasa Herg larogaha No. 1 Clan (1 share)

(i) Vani Goasalarogaha No. 2 Clan (1 share)
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(i) Renagi KoariGevana Clan (1 share)

(iv) Vani Koarg Boera Gevana Clan (1 share)
(v) Morea Lalii ¢ Dabara Clan (1 share)

(vi) Nao Nao- Vehehako Clan (1 share)

(vi) Homoka Rei Vane Clan (1 share)
(vii)Esau Taratg Rarua Clan (1 share)

(ix) Hebore Vaguig Geara Clan (1 share)

(x) Rex Vang Mokagaha Clan (1 share)

Thenew directorsare:
() Nao Nao

(i) Gomara Sedrick
(iii) Lahui Tani

(iv) Morea Lahui

(v) Tani Gare Company Secretary

Changes to the shareholders and directors were made because of disagreements
and disputes amongst members of the landowning clans. Some original
shareholdersof Veadi Holdings Ltd (VHL) decided to withdraw from the board
when they realized that some shareholders are not landowners. One such
shareholder is Joseph Ata Baeau who was the original shareholder of VHL. In his
evidence to the inquiry he stated that YHvas granted SABL lease illegally and
fraudulently because VHL does not have the mandate of the landowners.
Landowners have not approved or agreed to VHL shareholding arrangements.
Evidence also show that those recently appointed as shareholders andod#ec

of VHL were not approved by the majority of the landowners. There were also no
minutes or resolutions of the board meeting endorsing the removal of the original
shareholders and the appointment of the new ones to replace them on the 20th
April 2010. Tis is a clear breach of company laws and corporate governance
under the Companies Act 1997. It was further discovered that those individuals
who incorporated and registered VHL as a company at the initial stage were not
genuine landowners and do not hathe authority to represent the various



landowning clans of Papa, Lealea and Boera villages. This resulted in disputes

170

which have ended up in courf

Timeline of events regarding the application, processing and granting of the Veadi

Holdings Limited SABItl& in chronological order:

6WSTFSNI GAIE oy SEdzNB &

Incorporation & Date of Proponent/Applicant | Responsible
Milestone | Registration of Completion/Grant Entity/
Business Entities Execution/Issue
Respondent
1 Incorporation of 16th November | John Kassman and | IPA
Veadi Holdings 2009 Papa clan members
Limited at IPA
2 Incorporation of 19 January 2010 | Leighton PNG Limite| IPA
Leighton (PNG)
Limited at IPA
3 Certificate 28 January 2010 | Leighton PNG Limite| IPA
permitting Foreign
Enterprise
4 Land Investigation | 17th March 2010 | Emmanuel Mai and | Provincial
Report (LIR) Papa clan members | Lands Office
(Dept. of
Central)
5 Recommendation as Emmanuel Mai Department of Prov.
to Alienability and Papa clan Central Province Administrator
members ¢ Central
Province
6 Memorandum of April 2010 9 Clans of Papa 9 Clans of
Agreement village Papa village
7 Notification of 20th April 2010 Leighton (PNG) DEC

Preparatory Work

Limited

BYAnnex.

AVl o
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8 Notice to Apply for | 4th May 2010 Leighton (PNG) DEC
an Environment Limited
Permit
9 Certificate of 15th June 2010 | Emmanuel Mai and | Custodian of
Alienability | Trust Land
Papa Clan members (DPLLG)
Gazettal of Notice in| 29" August 2010 | Secretary, DLPP Secretary,
1 the National Gazette DLPP
12 SABL Title 5" August 2010 | Veadi Holdings Ltd | DLPP
Leighton (PNG) Ltd
13 Environment Permit | 7" September DEC
2010
Environment Permit | 10" September Leighton (PNG) Ltd
Application 2010
14 DEC

1.5 Leighton (PNG) Limited

Leighton (PNG) rhited, an Australian company was nominated as the preferred
developer by Veadi Holdings Ltd and was given a 100 hectarkeasd portion of

the SABL to construct a quarry and provide sand and gravel for the construction
of the LNG Plant. There is no reddo show the number of years for this sub
lease to Leighton (PNG) Ltd but whatever it is it only applies to a small portion of
the whole SABL. The total SABL land area held by Veadi Holdings Ltd is 1057.45
hectares.

Leighton (PNG) Ltd was incorporated dme 19th January 2010 under the

I/ 2YLI yASa 046G wmMohoptred LG 206GFAYSR |y L
OYGISNIINRAS (2 /FNNE 2y .dzAAySaa Ay tbDQC
records. Leighton also obtained a 25 year Environment Permit unatio8&5 of

the Environment Act 2000.

Leighton has completed its work for the supply of gravel and sand for the early
construction work for the LNG Plant site and has already demobilized heavy
equipments and machinery from the quarry. It has already conuwadnwinding
down its operations.



172

Leighton applied for a five (5) year environment permit due to its short duration
of operation but was granted a twerdjve (25) year environment permit. No
explanation was given by Department of Environment and ConsernvéDEC) on

why a longer period (25 years) was given. According to evidence, Leighton only
used the portion of land for two years to conduct its operations and left after all
its work to supply gravel and sand to the LNG Plant were completed. There are
reporting conditions and obligations of the permit holder stipulated under the
environment permit but it now appears that these conditions and obligations may
not be met as Leighton (PNG) Ltd has completed its job and left.

The chronological order of eventaklove) clearly shows that Leighton (PNG) Ltd
commenced its operations on the 100 hectare portion of the SABL land area
before the actual lease was issued. Veadi Holdings Limited (VHL) has no authority
to sublease the 100 hectare portion to Leighton (PN@&J as the process of
alienation has not been fully completed. This was subsequently corrected but the
fact remains that the granting of the stibase by VHL without a proper title is
unlawful. Indeed, whilst the disputes and arguments between landowners
continued, Leighton completed its operations and left and is no longer affected by
the disputes.

Veadi Holdings Ltd was still in its formative stages when Leighton commenced
work on site and it is not clear who benefitted out of the delse and what sort
of benefit (if any) that flows to the landowners.

Mr Dan Kakaraya who represented Leighton (PNG) Limited told the inquiry that
Leighton was contracted by Exxon Mobil to supply sand and gravel for the
construction of the LNG Plant as construction work begun and the company
was timebound to discharge its obligations under the contract. Leighton (PNG)
was under the impression that all matters pertaining to the granting of SABL were
in order prior to the sublease arrangements with Veadi Holdings Limited.

B. FINDINGS
The following findings are made:

1. The continuous disputes over the shareholding arrangements of Veadi Holdings
Ltd and frequent changes to its shareholders and directors indicated a serious
problem in this SABL (Portion 2485C). We found tha whole SABL processes
were rushed by government officers particularly of the Department of Lands and
Physical Planning (DLPP) and lawyers and other people purporting to represent
the interests of the landowners. Undue pressure was exerted on theedadfiof
the Department of Central Province including the Provincial Administrator to
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WNHzAKQ GKAy3a a GKS [bD tftlyd ol a aat

OF1SQ Ay {KAcuts WwaneR rBafe0 énd thd prépétIiprocess and
procedures were nofollowed to grant the SABL. The disturbing aspect of it all is
that officers of DLPP took it upon themselves to deliberatelypdgs the
guidelines which not only undermines the whole SABL process but also breached
Sections 11 and 102 of the Land Actlelives a lot to be desired on their part
especially when they are very people charged with the responsibility to guide the
process and ensuring that things are done correctly.

We also found that noALLthe landowners agreed to and gave their consent
before the land was alienated for the SABL. Disputes and arguments between
landowners started right at the outset which resulted in frequent changing of
shareholders and directors to show their disapproval. There were people like John
Kassman who is not landowner. A number of original shareholders like Joseph
Ata Baeau pulled out when he realized that Aandowners were included as
shareholders. The dispute ended up in court and it is still pending.

We found that land investigation was not carriedt and there were no public
hearings involving all the landowners to get their consent for this SABL. Infact
GKSNBE 41 a y2 WAYTF2NN¥SR O2yaSyidQ FNRY
inspections of the adjoining land and landowners of the adjoiningniblaries
have not given their consent. The land investigation report was rushed and
therefore, defective. The certificate of alienability was fraudulently obtained. The
application, processing and granting of this SABL was riddled with defects so
much thd it cannot lawfully stand. We found the whole SABL over Portion 2485C
issued to Veadi Holdings Limited (VHL) to be void.

The 99 year lease was far too long a period given the nature of the business.
Leighton (PNG) has left after it completed allgterry operations within three (3)

@SIFNB FFFGSNI 6SSy aINYyiIiSR (GUKS &dzofSlIaSo

for 99 years as the sublease holder Leighton (PNG) will not require the land for
that long period. There is no possibility of the land bemed for other business
activities such as ag#forestry project as the land is unsuitable for agriculture.
The life span of the LNG Plant is likely to take betweenc¢3®0 years by
conservative estimates. The 99 year SABL for Portion 2485C is too lomnigeand
danger is that the landowners will be alienated from their customary land for 99
years without any tangible benefits to them.

)

i K
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5.  We also consider the issuing of the Environment Permit for 25 years to be
irregular. The SABL does not meet the minimrequirements stipulated under
Sections 11 and 102 of the Land Act.

RECOMMENDATIONS

We recommend that the SABL ovRortion 24850ssued toVeadi Holdings Ltdo be
REVOKEDhe SABL to bREVIEWEBNd proper land investigation be carried out and
informed consent of all the landowners must be obtained as pre requisite to any
dealings on the land. All landowners must agree to the appointment of shareholders
and directors of Veadi Holdings Ltd and must ensure that the shareholders and
directors of VeadHoldings Ltd is made up of representatives from each of eight (8)
clans of Papa, Lealea and Boera villages who shall hold the shares in trust for their
respective clans.

We also recommend that the SABL lease over Portion 2485C be limited to between 30
40 years instead of 99 years so that the land can revert back to the landowners after
the LNG project cease operations. The original intentions of the landowners were to
participate in the spiroff business activities generated by the LNG Plant Project and

therefore, there will be no reason to have the customary land alienated for 99 years
after the life of the LNG project.

Other recommendations made in relation to the process and procedures involving the
land investigation process, land investigation reipamd certificate of alienability in the
other previous SABLs equally apply in this SABL and are to be adopted.

CHANGHAE TAPIOKA (PNG) LIMITED (Portions 444C; 446C; 517C; 518C; 521C & 520C)

(SABL NOS: 1419)

REPORT
1.1 Introduction

This is a finaReport on the Special Agriculture and Business Lease (SABL) involving
seven (7) different SABLs covering approximately 20,000 hectares of both customary
land and State land within the Launakalana area of the Rigo District, Central Province.
The National Geernment through the national Department of Agriculture and
Livestock (DAL) and Central Provincial Government recognized the importance and
potential of cassava bifuel and decided to develop this project under a public/private
partnership. This project as also reflected in the National Agriculture Development
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Plan (NADP) to support and promote the cassava industry. The National Executive
Council (NEC) in its decision No. 108/2004) on the 21 July 2004 approved in principle
the cassava biuel project to go ahead. This followed a submission to Cabinet
sponsored by DAL following a proposal from Changhae Ethanol Corporation of South
Y2NBlF oW/ 19/ Q0o

On 04th February 2005, a Memorandum of Agreement (MoA) was signed between the
Independent State of Papua New iGea and the developer Changhae Ethanol
Corporation Limited of South Korea (CHEC) through its subsidiary Changhae Tapioka
6t bDO [AYAUGUSR oW/ ¢[ QU (2 RS@St2L) I+ Olaal @

LYYSRAIFIGSt@ | FGSNI (KPepatthéntalp 2 ¥XYRAAFSR Hlya
to work on this project. The Committee is made up of Department of Agriculture and
Livestock (DAL); Department of Lands & Physical Planning (DLPP); Department of
Central Province; Department of Trade & Industry (DT&I) and Investnremd®ion

Authority (IPA).

A National Cassava Committee was set to oversee this project chaired by Mr Vele
Kagena, Deputy SecretaryCorporate Services of DAL.

1.2 Terms of Reference

The Terms of Reference (TOR) heads (@) to (i) except for (g) welidhed for
purposes of this inquiry. IPA records show that Changhae Tapioka (PNG) Limited
was incorporated on the 16th July 2003. A copy of the certificate of incorporation
is attached and shown in the Schedule of Documents below.

The process and procerkithrough which the Department of Lands and Physical
Planning (DLPP) issued the SABL was carefully examined and assessed. The
monitoring, oversight, approval and permit processing with other relevant
agencies of government such as Department of Agricel&iLivestock (DAL) and
Department of Environment & Conservation (DEC) were also investigated and
FAdzZNIG KSNY2NBZ gKSGKSNI 2NJ y2i WAYTF2NX¥SR (
at every stage from the land investigation stages to public hearings incluaéng t
application, registration, approval and issuance of the SABL title.

1.3 Location of the Portions

There are seven (7) different SABLs altogether for the cassava project covering
different portions of state and customary lands located in the Launakadessa of

Rigo District in the Central Province. Customary landowners were encouraged to
fSIrasS 2dzi GKSAN flFyR [|R2IFIOSyld G2 GKS
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t NEINI YQ (2 LINRPGARS &adzZFFAOASYd I YR
production and preoessing of the cassava Hizel. The State is obligated under
the MoOA to acquire additional land from the customary land owners (in addition
to the land already acquired by the State) through a land mobilization program to
deliver a total land area to 2000 hectares required for the cassava el
project to make it viable.

The description is as follows:

PORTION | LAND/VILLAGE | LAND SURVEY PERIOD | DEVELOPER
AREA PLAN | OF
NAME LEASE
519C Bauforena 1,656.0 49/2591 | 40 years | Changhae
hectares Tapioka (PNG)
444C Karamugamana | 74.87 49/487 | 40 years | Changhae
No.1l hectares Tapioka (PNG)
446C Karamugamana | 68.77 49/487 | 40 years | Changhae
No.2 hectares Tapioka (PNG)
517C Bore 2,511.0 49/2511| 40 Changhae
hectares years Tapioka
(PNG)
518C Saroakeina 3,573.0 49/2513| 40 years| Changhae
hectares Tapioka (PNG)
520C Bigairuka 2,514.0 49/2590| 40 Changhae
hectares years Tapioka
(PNG)
521C Matairuka 2,514.0 49/2590 | 40 years | Changhae
hectares Tapioka (PNG)

'.F
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There are a total of eleven (11) Incorpaedt Land Groups (ILGS) representing
seven (7) villages in the Rigo District that granted SABLs on behalf of their
landowning clans and groups. However, only six (6) ILGs were identified on
records as listed below:

(i) Vero Garo ILG (No. 10952)

(i) Mouna/lkana Garegarea ILG (No. 10954)
(iif) Kororo ILG (No. 11031)

(iv) Miserubu ILG (No. 11034)

(v) Berabonio ILG (No. 109534)

(vi) Bouforena ILG (?7?)

For the record, Portions 517C, 518C, 520C, 521C, 444C and 446C are held by four
6n0 L[ D& dzy RSNRKVQWH SN yASYBY iODPYCKS OAf
ILGs are; Bore, Matairuka, Bigairuka, Saroakeina and Niuruka. The total combined
population of these villages is estimated at 1,594 people. The total land area of

the above portions (customary land) is apgirnately 10,900 hectares.

The State land identified around the Launakalana project site which was also
included under the land mobilization program for the cassava project were
Portions 127, 128, 129 and 115A comprising a total land area of 2,800 hectares.
The customary land area comprising of the seven (7) SABLs is approximately
10,900 hectares. From the 20,000 hectares initially required for the cassava
project under the MoA, the government was only able to secure up to 13,000
hectares of land for the piect. It is yet to make available the additional 7,000
hectares?®

Grant of Lease

¢tKS GFofS 0St2¢ aKz2ga GKS Wb2iAO0S 2F 5A
of the Land Act for the seven (7) SABLs in the Rigo District:

D Ann e x .

AVI o
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OWSFSNI (12 | yYSEdzZNBE a+LE0O
DATE OF |LAND LEASE SABL DIRECT GRAN ISSUED BY
DIRECT NAME & PERIOD ISSUED | ISSUED TO
GRANT PORTIO TO
N
07/04/04 517C 25 years Bore Bore ILG Pepi Kimas
ILG
Secretary,
DLPP
01/02/07 517C 40 years Bore Changhae Dr Puka
ILG Tapioka (PNG)| Temu,
Minister for
Lnads
01/02/07 518C 40 years Saroa Changhae Dr Puka
Keina Tapioka (PNG) Temu,
South Minister for
ILG Lands
25/01/07 519C 40 years Vero Vero Garo, Pepi Kima,
Garo, Mouna/lkana | Secretary for
Mou Garegarena, | DLPP
na/lk Bouforena,
ana, Kororo and
Gare Miserubu ILGs
garen
alLG
01/02/07 519C 40 years As Changhae Dr Puka
abov Tapioka (PNG)| Temu,
e Ltd Minister for
Lands
01/02/07 444C 40 years (Chan Changhae Dr.Puka
ghae Tapioka Temu,
Tapio (PNG) Ltd Minister
ka for Lands
(PNG
)
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01/02/07 446C 40 years Chan Changhae Dr Puka
ghae Tapioka (PNG) Temu,
Tapio Ltd Minister for
ka Lands
(PNG
)
01/02/07 520C 40 years Bigair Changhae Dr P.
uka Tapioka Temu,
ILG (PNG) Minister
for Lands
01/02/07 521C 40 years Matai Changhae Dr P. Temu
ruka Tapioka (PNG)
ILG Minister for
Lands
Note:

()  Highlighted inW NJare ifferent Notices of Direct Grants issued over the same
portions; Portion 517C and Portion 519C by the then Secretary for DLPP, Pepi
Kimas and Minister for Lands Dr Puka Temu. Secretary Kimas issugdrtteto
the ILGs whilst Minister Temu issued the grants directly to the developer.

(i) Highlighted in¥ o NPareth@seOl f £t SR W{ GF 4GS [SIFraSaqQ Aaa
Portion 446C by Minister for Lands, Dr Puka Temu.

(i) As will be noted form theable (above) except for Portion 517C (25 year lease)
the rest of SABLs arfer forty (40) year leases.

1.5 Department of Lands & Physical Planning (DLEEpmplying with Procedures

There were a lot of inconsistencies in the manner in which directtgramre

made by the Department of Lands and Physical Planning (DLPP). In some cases
direct grants were made directly to the developéhanghae Tapioka (PNG) Ltd

whilst some were issued to the registered Incorporated Land Groups (ILGS)
representing the ladowners (shown in the table above). For example; direct
grants for Portions 517C, 518C, 519C, 444C, 446C, 520C and 51C were given
directly to the developerChanghae Tapioka (PNG) Ltd whilst Portions 517C and
pMdp/ H6SNBE AadadzSR G2 landoBners. [t Dithl@ naeB dmBS & Sy (
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the table above that all direct grants issued to the develefaanghae Tapioka

(PNG) Ltd were granted by the Dr Puka Temu the then Minister for Lands whilst
RANBOG 3INIryida AaadzSR (2 I BReagaSdNg ( KNJ
the former Secretary for Lands Pepi Kimas.

The former Secretary for Lands Pepi Kimas told the inquiry that the Minister for
Lands does not have any authority and/or discretion to issue grants directly to the
developer unless the landowneegyreed for the lease to be granted directly to
the developer (Section 102 (2) (b) of the Land Act). The former Secretary told the
inquiry that the Ministerial discretion to issue direct grants is limited and
restricted only to issuing it to the landownerthrough their nominated
representatives or ILGs unless the landowners agreed for the grant to be issued to
a third party. The landowners must agree in principle as to who is assigned the
lease so that they continue to maintain their interests on the lasdatier all the

land reverts back to the landowners after the lease expires. According to Mr
Kimas the current practice is that the direct grants are first issued to the
landowners or their nominated representative(s) who then sublease it to a
preferred developer as this is the only way the landowners can participate and
benefit from any projects or business activities occurring on their lamiit
despite his advice Minister Temu went ahead and issued the grants directly to the
developer without the approal of the landowners. Mr Kimas also told the inquiry
that because the Cassava Hieel project was initiated by the government there
glha | t24 2F WLREAOGAOIT LINBaadaNBQ G2 |
could not do much despite the fact thitws were breached and shectits were
made to issue the grants.

There is no evidence to date to suggest that the landowners have given their
consent or agreed for the direct grants being issued directly to the develgper
Changhae Tapioka (PNG) Limit8thtements tendered to the inquiry on behalf of

the landowners indicated that no such consent or approval was given by the
landowners for the direct grants to be issued to Changhae Tapioka (PNG) Limited.
Therefore, the actions taken by the former Ministier Lands Dr Puka Temu to
issue grants directly to the develope€hanghae Tapioka (PNG) Ltd without any
agreement or approval of the landowners is contrary to Section 102 (2) (b) of the
Land Act and is therefore, unlawful.

The inquiry was told that Portis 444C and 446C were State leases however,
DLPP has not produced any documentary evidence to prove that. The records
from DLPP indicated that the SABL over Portions 518C, 519C, 520C and 521C were
Adadzs$SR aGe2z2Ayiteéd (2 020K NBKSK aRi$E 862 LIS NJ
representing the landowners but there are no documentations to prove that. If,
however there is any truth in this assertion than the whole lease arrangement is
AYLINR LISNE ANNB3Idz F NJ F YR dzyf I gFaell6a K
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(lessor) and the developer (lessee). The notice in the National Gazette No. G15 of
10" February 2007 however, showed that Direct Grants wemey made to the
developer Changhae Tapioka (PNG) Ltd and not to the landowners through their
nominated IIGs.

As will be noted from the table above, two (2) separate Notices of Direct Grants
GSNBE AaadzsSR F2NJ t2NIA2ya pwmt/ YR pwma/
direct grants for these two portions 517C and 519C were issued by Mr Pepi Kimas

on the 07t April 2004 and the second subsequent direct grants were made again

for the same two portions by Dr Puka Temu on the 0lst February, 2007 some
GKNBES 06000 @SINRBR I G§SNWP ¢S YLSNR yoOA LOE S LALY
means that the direct gmts issued by Pepi Kimas is legitimate and lawful for all
intended purposes and will stand as it was issued first in time. Furthermore, the
subsequent grants made by Dr Temu cannot stand as leases are already held for
Portions 517C and 519C by virtue ofearlier grant made on the 87April, 2004

and therefore, the two portions are no longer free from any encumbrances as
they already got existing leases on them. A judicial precedent on indefeasibility is
pretty much settled in this area of law where stheld that no new leases can be
created and issued over the same portion of the land that already has an existing
lease. The case dRamu Nickel Ltd & 2 Others v. Hon. Puka Temu MP, Minister for
Lands & 2 Others (N.325 of 2007) (OS. No. 950 of AD@&yates the point

clearly.

It was apparent that there was a total lack of coordination, consultation and
dialogue between the former Secretary of DLPP Pepi Kimas and his Minister for
Lands Dr Puka Temu resulting in double issuing of leases over the sameo

of land and also the manner in which direct grants were made. It was clear from
the outset that both Mr Kimas and Minister Temu were operating in total
isolation from each other and doing their own little things without realizing that
both were issing different grants for the same portions of land. It was a clear
breach of the existing laws including procedures relating to SABL and therefore,
reflects badly on DLPP as the principle agency of government responsible for the
administration and managenm¢ of SABL. The handling of the whole SABL relating
to the cassava bifuel project in the Launakalana area of the Rigo District in the

/ SYGiGNIf tNROAYOS gl a | O2YLX SGS YSaao
active interests in the processing and apyal of these SABLs raisedoa of
guestions. It must be stressed that the issuing of direct grants to the developer
Changhae Tapioka (PNG) Ltd by the Minister without the approval of the
landowners is a clear breach of Section 102 (2) (b) of the Land~&thermore,

the granting of new leases over portions of land that already have existing leases
is unlawful.
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1.6 Department of Agriculture and Livestock (DAd.L.and Use Plan & Development
Agreements etc.

The Department of Agriculture and Livestock (Pialthe lead government agency
responsible for the development of the CassavamBiel Project and played the

key role in ensuring that the cassava project goes ahead. A Cassava Development
Committee (Cassava Committee) was formed and Deputy SecretaDpfporate

Affairs of DAL Mr Vele Kagena was appointed the Chairman. The Cassava
Committee is an inteagency committee comprising of DAL, Department of Trade
and Industry, Central Provincial Administration, DLPP and IPA.

The cassava bifuel project was poposed following research and studies
conducted by DAL and National Agriculture and Research Institute (NARI) which
indicated high potential for cassava cultivation and processing in Central Province.

The local geography combined with the sogipolitical and economic status and

LIS2 L) SQa SyiuKdzZAlFAaY YIF{1Sa wAiad2z2 5Aa0NKOI
project.

DAL in conjunction with the Cassava Development Committee compiled and
F2N¥dzfE F GSR GKS W/ SYyiNIf t NBGJAWAS2007 a4 ¢
02 HAMHQ® ¢KAA R20dzYSyid Aa GKS LINR2SOI(C
others, the following:

Project Development Schedule
Land Development

Project Infrastructure Development
Outgrower Estate Concept
Nucleus Estate Concept

Site Development Output
Manpower Requirements
Production, Processing & Marketing Chain
Field Preparations & Planting

Field Management

Plant Agronomy

Economic Cost Benefit Analysis
Project Implementation

gegegeegegeeeeeeecec

DAL through the Cassava Committe@svio oversee the whole project and report

to government. DAL was directed to work with the Department of Lands &
Physical Planning (DLPP) and Department of Central to secure adequate land
(both State and customary land) for the cassavafb@ project inRigo District
under a Land Mobilization Program. One of the functions of the Cassava
Committee was to oversee the implementation of the project through effective
coordination and monitoring to ensure that it meets the overall development
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priorities and tagets set under the National Agriculture and Development Plan
(NADP).

The government realized the importance and potential of cassava as an impact
crop that can sustain the economic wbking of the people as reflected in the
NADP and therefore, allocatd€iL million in the 2007 and 2008 budget to support
and promote the cassava industry through the public/private sector partnership
with Changhae Tapioka (PNG) Ltd. The selected project site covers an estimated
20,000 hectares of both traditional and Statndél within the BoreSaroakeina
area in the Rigo District, Central Province. The land mobilization for-lease
leaseback arrangements to develop the 20,000 hectares for the Nucleus and
Outgrower Farming Systems has been completed. The project is expectakkto t
five (5) years to complete commencing in 2007 and achieving full completion
status by 2012 by which time an Ethanol Plant will be constructed for
downstream processing of the cassava-hiel.

However, due to shortage of land and other land relatediéssthe cassava
project has not been fully developed and to date only 800 hectares of land were
used for cassava cultivation but no cassava has been sold yet. The cassava project
has virtually come to a standstill. Management of Changhae Tapioka (PNG) Ltd
has raised their concerns regarding the land issues and other government
processes that have contributed towards the stalling of the whole project. The
company also blamed the government for not honouring its commitments and
obligations under the MoA. DA&and the Cassava Committee laid the blame
squarely on the Department of Central and DLPP for not handling the land issues
well resulting in the current impasse. The cassava project has not really taken off
since after the signing of the MoA. It is now 20dd the cassava project is far
from achieving full completion as expected.

The Deputy Secretary (Corporate Affairs) of DAL Mr Vele Kagena is his evidence to
the inquiry stated that he was appointed as Chairman of the Cassava Committee
and given the resporisility to coordinate and facilitate the cassava project. He
told the inquiry that the land acquisition process was handled by DLPP and the
Department of Central. He testified that he was not involved in the drafting of
the MoA and infact the MoA was fowrated prior to his appointment as
Chairman of the Cassava Committee. He only witnessed the signing of the MoA
between the Government of PNG and CHEC on the 4 February 2005.

Mr Kagena told the inquiry that the government has not fully honoured all its
obligations under the MoA but the sticking point throughout all these was the
inability of the government to secure the 20,000 hectares of land required for the
cassava project. The land mobilization was not completed in time as expected
because of the fail8 Ay 3ISGiGAy3a GKS flyR26ySNRDa
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sublease agreements. The land problems seem to be continuing to this day
resulting in the project coming to a complete halt.

/| £ dzaS y 2F (GKS a2! 3IA0Sa WSEOf tmhita S Y2
produce biefuel and other ethanol products in the country. In effect, the MoA is

also extended to prevent the cultivation and processing of other crops such as
jethropa, oil palm and coconut that also has the potential of producingfued

and other ethanol products. DAL has given approvals in the past for jethropa and

oil palm cultivations and there are jethropa and oil palm plantations already been
developed and are fully operational in other parts of the country. The MoA does

not acknowledge tls fact. Mr Kagena admitted that the MoA may have been

done without considering the importance of other crops such as jethropa which

has the potential of producing high grade Hiel products compared to cassava.

Mr Kagena told the inquiry that the MoA mnulse reviewed as there are many
loopholes in it. This was one of the reasons why the project has not taken off as
expected. The other reason is the outstanding land issues and thdeasb
agreements. And unless these two (2) issues are adequately addrabe
project will not get off the ground. Infact, the understanding between the
Government of PNG and CHEC was that the MoA was to be reviewed after five (5)
years from the date of signing but this did not happen.

Land Investigation Report (LIR) @ertificate of Alienability CoA

A number of Land Investigation Reports (LIRs) were not properly completed due
to on-going land disputes amongst the landowners involved in the Cassava Project
in the Rigo District. The Land Investigations were conductat September to
October of 2005 soon after a Memorandum of Agreement (MoA) was signed
between the Government of PNG and Changhae Ethanol Corporation of Korea
6/ 19/ 0 odzi G221 F t2y3 GAYS G2 O2YLX Si
LIRs were preparedylofficers from both the Department of Central and DLPP. At
this juncture, we should point out that one of the pre requisite requirements of
granting an SABL is that there must not be any land dispute between the
landowners over the land proposed for thé&BL. Any evidence of dispute over
landownership is in itself sufficient to prevent an SABL from being issued until the
dispute is resolved.

There were a total of eleven (11) LIRs prepared but many of them were not
signed to indicate the consent of the lowners to lease out their customary
land for the SABL. Officers from both DLPP and Central Provincial Administration
(CPA) had to take the LIRs back to the landowners of Matairuka, Bigairuka,
Omoagolo and Saroakeina to sign and give their consent betfier€ertificate of
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Alienability CoA is issued for the cassava project to go ahead. There were a
number of unsigned LIRs.

Only a few landowners of Bouforena ILG from Saroakeina village representing
Portion 519C refused to sign the LIR because of ongoing desputes and
reasons on environmental damages to the environment from his project. All the
other landowners from the other villages gave their consent and signed the LIRs
for the cassava project to go ahead particularly for Portions 444C, 446C, 517C,
518C, 520C and 521C Milinch of Rigo, Fourmil of Moresby, Central Province.

Certificates of Alienability QoA were issued for Matairuka (Portion 521-C
Certificate No. 2/42007); Bigairuka (Portion 528Certificate no. 3/4- 2007);
Saroakeina (Portion 518Catificate No. 4/4- 2007) and Bouforena (Portion 519C
¢Certificate No.5/4- 2007 ) on the 14 April 2007 by Mr Gei llagi, the Acting
Secretary for Provincial &Local Level Government (DPLLG) in his capacity as the
Custodian of Trust Land following a letteorh Mr Oswald Tolopa, Director of
Policy Division, DLPP to Mr llagi dated 26 March 2007 recommending fGothe

to be issued for the four (4) Portions (above) after all the LIRs and other processes
were completed to the satisfaction of DLPP.

This approactappears to be the correct process as emphasised by the former
Secretary of Department of Provincial & Local Level Government (DPLLG) Mr
Manasupe Zurenuoc when he gave evidence to the inquiry. According to Mr
Zurenuoc, only the Secretary for DPLLG (inchpgacity as Custodian of Trust
Land) has the authority to issue Certificate of AlienabiltyA and not Provincial
Administrators. According to Mr Zurenuoc the powers to is€i@has never

been delegated to Provincial Administrators.

Landowners Cocerns

There were some concerns raised by the landowners in relation to the land
investigations, agency agreement and the LIRs. Concerns were raised by
landowners from Bouforena ILG regarding future environmental effects to the
environment and the river sgems if the cassava bfael project goes ahead. In a
letter dated 10 February 2007, the landowners argued that the developer
Changhae Tapioka (PNG) Ltd has failed to provide an Environment Impact
Assessment Report to highlight the potential negative @fedo the environment
including the river systems which provide most of the food for the people living in
and around the area proposed for the cassava ethanol project. The letter was
signed by the Chairman of Bouforena ILG Mr Mera Gigi, Secretary Mr Guazen

and Treasurer Mr Gideon Kila.
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A number of landowners from Matairuka, Bigairuka, Imoagolo and Saroakeina
villages refused to sign the Agency Agreement form and give their consent for the
SABL due to some disputes regarding the appointments of ageatslowners

from Bigairuka ILG had a land dispute with landowners from Riwali village over
part of the land proposed for the cassava project which currently has some

logging operations carried out in the area. Despite all these problems DLPP went
ahead togrant the SABLSs.

From the total of eleven (11) ILGs, few executives of Bouforena ILG objected to
the project otherwise, all the other ten (10) ILGs supported the cassaviudio
project. It appears that 90% of the people wanted the cassava project ahgad

with 5% (Bouforena ILG) refusing to support the project because of
environmental concerns and another 5% (Bigairuka and Riwali villages) reluctant
to support the project because of current dispute over logging operations. The
environmental concernsral the disputes over logging were to have been dealt
with by the responsible agencies of government (DERN&FA The landowners
however, did not translate into action their support for the project by signing the
necessary Agency Agreements and alsomditlindicate their full and informed
consent by signing the LIR.

Issues were also raised regarding lack of meetings and consultations with all the
landowners affected by this project. Representations in the ILGs were also
challenged by some landowners angg that membership of the ILGs does not
properly represent all the landowning clans. Landowners also argued that there
was no proper social mapping and land investigations carried out before the
production of the LIRSs.

For the record, the initial land iegtigations were carried out in September and
October of 2005 soon after the MoA was signed between the Government of PNG
and Changhae Ethanol Corporation of Korea (CHEC) but because of the disputes
amongst the landowners ranging from ownership of the lamdnake up of the

ILGs to environmental concerns, the LIRs were shelved and not signed. It was two
(2) years after the land investigation process that the LIRs were taken back to the
landowners to obtain their consent and signatures before an SABL can be
granted. It was a long delay indeed to complete the land investigation process
and the LIRs. Within those two years circumstances have changed considerably
YR UKSNB KIFI@gS |ta2 0SSy &a2YS OKlIy3Sa
enthusiasm and supportof the cassava project has generally diminished.
Company executives representing Changhae Tapioka (PNG) Ltd at the inquiry
raised concerns over the unwarranted long delay resulting in the continued
sunken costs incurred by the company with no returns whias impacted
greatly on their cash flow situation. The developer was at the verge of pulling out
from the project because of the unprecedented long delays in finalizing the LIRSs.
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1.9 Department of Environment and Conservation (DEE&nvironment Permit

The environmental permit is yet to be granted but the environmental assessment
appears to have been carried out resulting in the recommendation made for
permit with conditions. The developer Changhae Tapioka (PNG) Ltd submitted a
Notification of Preparatyy Works on the 03 November 2009 as required under
Section 48 of the Environment Act 2000. After receiving the Notification, DEC
issued a Notice to Undertake Environment Impact Statement Assessment under
Section 50 of the Act. The developer submitted amiE&Bmment Inception Report

(EIR) on the 11 December 2009. DEC has reviewed and approved the EIR. The
developer also submitted its Environment Impact Statement (EIS) on the 7 May
2010 pursuant to Section 53 of the Environment Act and the assessment and
public review process were completed. The EIS was then submitted to the
Environment Council in June 2011 pursuant to Section 57 of the Act but the
decision was deferred and the current status is unknown. The permit under
Section 65 of the Environment Act isty® be granted by the Director of
Environment and therefore, it is not possible for the cassavafu®b project to
proceed without a Permit. However, according to the Chief Executive Officer of
Changhae Tapioka (PNG) Ltd Mr Thakur Ambupad, DEC hagsgyaeproval in
principle but has not yet issued any Permit. The company is relying on the Cassava
Committee set up by the government to handle the Permit side of things with
DEC. The same also applies to all the land leases and titles with DLPP bug nothin
is happening at all and this has greatly disadvantaged the company. No one seems
to be doing anything about it and the developer is blaming the Cassava
Committee and the national government for not discharging its obligations under
the MoA.

1.10 IPA Reords

Investment Promotion Authority (IPA) records shows that Changhae Tapioka
6tbD0O [GR oW/ ¢[ Q0 A& | F2NBAIYy O2YLI ye
Limited (CHEC) of Korea. It was registered as Changhae Tapioka (PNG) Limited for
purposes of carryingut businesses in PNG. Changhae Tapioka (PNG) Limited is a
subsidiary of CHEC. Recent changes to the management structure has now made
Changhae Energeering (another subsidiary company of CHEC in Korea) to be the
shareholders and directors of Changhae ibkp (PNG) Ltd. The intention was to
make Changhae Tapioka (PNG) Ltd to be a public company and because Changhae
Energeering is a public listed company, it would assist in the process. Changhae
Energeering is a major shareholder of Changhae Tapioka (RNGyith 99

percent of shares in the company.
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Changhae Tapioka (PNG) Ltd applied for registration to carry out the following
odzaAySaa | OGAGAGASAY WIfO2K2ft al ydzZFl Of
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Changhae Tapioka (PNG) Ltd. A Leong Ho Lim signed as a Director/Secretary for
Changhae Tapioka (PNG) Ltd. He is a minor shareholder with 100 shares and
Changhae Ethanol Corporation Ltd of Korea a majority shareholder with
4,411,765 Bares. Mr Teong Ho Lim is the sole Director and his address as at
27/11/2006 is Section 8, Lot 3, Boroko, NCD and his postal address in PO Box 58,
Boroko, NCD.

Changhae Tapioka (PNG) Ltd was incorporated on the 16 July 2003 by Mr Teong
Ho Lim at which timéis residential address was in Sydney, NSW, Australia. On
the 29 September 2010 according to the company returns the shares had
increased to 18,031,858 of which 5,412,844 had been issued and the
shareholders were Leong Ho Lim and Changhae Energeeringr&arp of South
Korea. The shareholding arrangements showed that Changhae Tapioka (PNG) Ltd
is 100% foreigiowned. A Certificate (certificate no. 91833) permitting a foreign
company to carry on business in PNG was issued on the 18 May 2007. The
certificate was issued four (4) years after Changhae Tapioka (PNG) Ltd was
incorporated.

The MoA between the Government of PNG and Changhae Ethanol Corporation
Ltd signed on the 4 February 2005 does not make any reference to the share
structure and share holding amngements despite the transfer of rights and
liabilities between the parties. The implication therefore, is that Changhae
Tapioka (PNG) Ltd is still totally foreigwned.

On 30 June 2005, Changhae Tapioka (PNG) Ltd wagideered and removed
from the Ist of registered companies by the Registrar of Companies for
outstanding company returns but was reinstated again on the 22 September
2006. Since then there are no other recent records or company returns to verify
its current status including its businesgerations in the country.

As stated at the outset, Changhae Tapioka (PNG) was also registered to carry out
other business activities as well in PNG apart from manufacturing of ethanol fuel
from cassava. It was also registered to do real estate busiapdsfeedstock
wholesale business. There are however, no records with the IPA to show that
Changhae Tapioka has ventured into these other business activities. There is also
no evidence to the contrary to show that Changhae Tapioka (PNG) has not
ventured inb the other business activities that it registered to carry out.
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1.11 Memorandum of Agreement (MoA

The Government of Papua New Guinea signed a Memorandum of Agreement
(MoA) with Changhae Ethanol Corporation Limited (CHEC) of Korea (owners of
Changhae dpioka (PNG) Ltd) to develop the cassavafbg project in the
Central Province. The Department of Agriculture and Livestock (DAL) was
appointed as the lead government agency to develop the proposal for the
Cassava Project venture. The objective is tonote large scale agriculture for
economic development under the National Agriculture Development Program
(NADP) framework. Other key agencies of government involved in this project
include the Department of Lands & Physical Planning, Department of Trade &
Industry, IPA, National Agriculture & Research Institute (NARI) and the Central
Provincial Government.

5! [ LINRPRddzOSR | W5S@St2LIYSyid tflyQ F2NJ
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likely to derive from the project. It also sets out the project development
A0KSRdzf ST AYFNI adNHzOGOGdzZNE RS@St2LIVYSy iz
processing and migeting of the product, economic cost and benefits analysis and
project implementation amongst others.

¢tKS D2@SNYyYSyad 2F tbbDQa o{dFrGdS0v 20f A3l
land is available for the cassava project. Under clause 2(b) of the MoA the
government is required to secure a total of 20,000 hectares of suitable arable
land for cassava cultivation to be leased or sub leased to Changhae Ethanol
Corporation Ltd (CHEC) on the terms prescribed under each of the agricultural
leases, and all subsequieleases under the MoA to be transferred to CHEC for a
period of 40 years subject to Section 82 and 83 of the Land Act and Sections 80
and 81 of the Land Registration Act. The land lease titles to be transferred to the
subsidiary of CHEC, Changhae Tap{Bh#G) within 30 days of the signing of the
Agreement.

This probably explains why the then Minister for Lands, Dr Puka Temu issued
direct grants and transferred the lease titles of the seven (7) SABLs directly to
Changhae Tapioka (PNG) Ltd, the subsiditGGHEC for 40 years as per the terms

of the MoA. The MoA however, is only an agreement between two parties and
does not take away the legal requirements relating to the application, processing
and issuance of an SABL as stipulated under Sections 11 araf fite Land Act.

For this reason, the action(s) taken by the Minister to issue direct grants directly
to the developer without the approval of the landowners is unlawful and defeats
the whole purpose of SABL.
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The government embarked on a very ambitioasd. Mobilization Program to find
sufficient land for the cassava bioel project. Central Province and New Ireland
Province were chosen for the Cassava Project. Through the land mobilization
program, the State was able to secure a total of 34,467.84 hestaf land
comprising part State land and part customary land in the two provinces. In
Central Province a total of 14,505.84 hectares of both State land and customary
land were confirmed available for the project while 20,462 hectares of State land
and cwstomary land confirmed for the Cassava Etagon Holdings project (Portion
884C) in Kaut, West coast of New Ireland Province.

The total land now confirmed available under the land mobilization for the
cassava project in the Launakalana area, Rigo DistritteoCentral Province is
14,942.40 hectares in total comprising of both State land and customary land with

bulk of the land being customarily owned. The customary portions of the land are
identified in the table shown above with different descriptionspafrtions and

land area (Ha). The State portions of the land are not included in the table above
odzi GKSe& AyOfdzZRS t2NIA2Y& MHTI MHYZI MH
1,028.50 hectares which has been included together with the customary land
portions listed above.

The National Government has partially met its obligations under the MoA which
includes the following:

(@) Making available 14,942.40 hectares of land (three quarter of land required)
for cassava cultivation in the Launakalana area ob Rgstrict, Central
Province;

(b) Survey Plans completed resulting in the creation of new leases over the
customary land for Portions 516C, 517C, 518C, 519C, 520C and 521C
Milinch, Rigo, Fourmil Moresby, Central Province;

(c) Leasdeaseback Agreements caieted and SABLs issued; and

(d) Notices of Direct Grants issued to Changhae Tapioka (PNG) Ltd.

Clause 6 of the MoA also requires the National Government to be responsible for
all the infrastructure development including supplying of electricity to thelaus
estates site for CHEC within a reasonable period of time. The government is also
required to establish suitable wharfage space, storage and forwarding facilities at
port(s) in close proximity to the nucleus estate to enable CHEC to export cassava
and cassava based products.
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1.12 Project Developer, Changhae Ethanol Corporation Limited (CHEC)

The project developer, Changhae Tapioka (PNG) Ltd is a subsidiary of Changhae
QUKFYy2tf [/ 2NLER2NIGA2Yy [AYAGSR 2F Y2NBI 0
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its business plan the developer was to develop a lagme Cassava Farm in
conjunction with PNG local farmers. The Plan constitutes a large Nucleus Estate
and Out grower componest confining to the Nucleus / Out grower Agro
enterprise farming system. The developer will invest in the farm initially and will

also operate, purchase and market the cassava. PNG farmers were encouraged to
take part in the cassava project by making aldé their land and also supplying
cassava to the developer from their Out grower estates. The developer was
required to provide the initial capital including technical expertise in the project.

Upon the successful completion of the Cassava Farm the deyelall construct

an Ethanol Plant five (5) years after the commencement of the cassava farm. The
Ethanol Plant will then produce bfoel and other ethanol products from the
cassava produced that will be marketed overseas. In its executive summary, the
dS @St 21LISNJ aF AR O0lFlYyR ¢S 1jdz2G§S0 GoddPt b D
investment, creation of employment, increase of rural income and development
2F yS6 | ANAOdzZ GdzNI £ o0dzaAySaadé O0SYyR 27

The obligations of the developerCHEC under Qise 3 of the MoA includes:

@ t NPGARAY3I 3IFdzr NI yGSSR YINJ SO F2NJ I ¢
own farms and those from contracted Out growers and;

(b) Provide adequate level of investment capital for the project with a
minimum US$26 million.

In addtion to that, the developer was to create employment opportunities for the
local people in and around the project area including sginbusinesses and
provides cash income for the local people for the sale of their cassava at the farm
gate or factory doo

The Chief Executive Officer of Changhae Tapioka (PNG) Ltd Mr Thakur Ambupad
told the inquiry that the then Minister for Lands and Physical Planning Dr Puka
Temu granted the company, Changhae Tapioka (PNG) Ltd the direct grants for all

the seven (7) SABLThe project immediately commenced after the direct grants

were made as this was part of the agreement between the Government of PNG

and Changhae Ethanol Corporation Limited (CHEC) under the MoA. The relevant
clause of the MoA is Clause 2 (b) ()wiach f A 3 1S&a GKS 3I20SNYyY:
a total of 20,000 hectares of suitable land for cassava cultivation to be leased or

sub leased to CHEC on terms prescribed on each of the agriculture leased
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agriculture leases already secured and availableddransferred to CHEC upon
signing of this Agreement. All subsequent leases under this Agreement to be
transferred to CHEC for a period of 40 years subject to Sections 82 and 83 of the
Land Act and Sections 80 and 81 of the Land Registration Act. Thiedese titles

to be transferred to the subsidiary of CHEC, Changhae Tapioka (PNG) Ltd within
on RIFI&&a 2NJ adzOK NBFaz2ylroftsS LISNA2R dzZLl2y

According to Mr Ambupad, on the 25 July 2007 the company learned that some
SABL titles werehanged and given back to the landowners through their ILGs
and this has prompted him to halt further work on the project as the action taken
by the government to give the SABLs to the landowners is contrary to the terms
of the MoA. He said without a se@d title, it is not possible for the company to
proceed with the project. To this day, the position with respect to the SABL titles
over the portions of land is still not clear and until this is sorted out by the
government no further work will be carriedut by the company. Mr Ambupad
made specific reference to Portions 444C and 446C which were originally issued
to the company but then cancelled and-issued to the landowners (ILGS)
without any notice of cancellation/revocation of the lease to the compamd

the company was greatly concerned by the action(s) taken by DLPP. Numerous
attempts were made to seek clarifications from DLPP regarding the leases but no
information was forthcoming and the company was in a state of total confusion.
The recentissyid 2F Sk asSa YSEyd GKIFIG GKSNB |
portions of land, one held by the developer and the other by the landowners. As a
result, the company has made a decision to stop all its operations until all these
matters regarding the leasesesorted out. Nothing has been done since and the
whole project has come to a complete stop and this will continue until the
problem is sorted out.

The preconditions of the MoA (Clause 5) require the government to secure and
lease 20,000 hectares of lamd the Rigo area to CHEC with clear SABL titles. In
the event the government is not able to secure the land than it is to find other
suitable alternative. In his evidence to the inquiry, Mr Ambupad said that the
Government of PNG has not complied with tteems of the MoA and has not
honoured its obligations making it very difficult for the company to proceed with
the project. In his opinion, the government had good intentions but the whole
process of securing the 20,000 hectares of land required forcdmsava project
was rushed and done in an hastily manner resulting in all sorts of problems that is
now affecting the project.

¢tKS O2YLIye KlFla a2 FFN RSOSt2LISR cnn KS
cultivation mainly on Portion 444C, partsaf4 / | YR pwmT1/ ® ¢tKS O
camp of the farm is situated on a State land (Portion 442?). According to Mr
Ambupad they have so far spent $US8 million on infrastructures and equipments
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including machineries. The company employed roughly 300 peopleeaheight

of its operations but this has now been reduced to 30 staff after the land issues

have surfaced. The company is now assessing its position and will soon decide
whether to continue or wind down altogether if the problems continue as it is
presentt O2aGAy3 GKS O2YLIye p!{cnX nnn LIS

FINDINGS

A number of different findings can be made from the facts set out throughout this
report. At the outset, there appears to be some problems relating to the Memorandum

of Agreemen (MoA) between the Government of PNG and CHEC and their respective
obligations under the MoA, the actual land investigation processes including the Land
Ly@SadaAadalriArzy wSLERNIA o6[Lwav: fFyR246YSNE!
Direct Grants as weas dual titles over the SABL leases and the cassava project itself.

We make the following findings:

()  Memorandum of Agreement (MoA)

There are number of issues regarding the MoA signed between the Government
of PNG and the developerCHEC on the Bebruary 2005.

Firstly, evidence revealed that the MoA was drafted by the develQ&HEC. The
Government of PNG (the other party to the MOA) had very little input if not, none
at all in the drafting and formulation of the MoA. This is apparent from #rens

of the agreement which weighs very much in favour of the developer. In his
evidence to the inquiry, Mr Thakur Ambupad the CEO of Changhae Tapioka (PNG)
Ltd admitted that he drafted the MoA himself when he was engaged as a
consultant by the company andter became the CEO of the company when the
former CEO John Lim left. Mr Ambupad was particularly upset when the
government failed to honour its obligations under the MoA. The failure by the
government to deliver on its commitments under the MoA has édrthe project

to a complete stop.

Secondly, under Clause 2 (b) (i) of the MoA, the government was required to
ensure that all new SABL titles including agriculture leases already secured and
available covering some 20,000 hectares to be transferred todineloper(

CHEC within 30 days of the signing of the MoA. This is practically impossible given
the fact that much of the land needed for the project is customary land and the
processes involved in acquiring customary land for SABL purposes is quiteylengt
The 30 days ultimatum is an unrealistic demand on the part of the developer.
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Furthermore, it is improper and unlawful to grant SABL titles direct to the
developer Changhae Tapioka (PNG) Ltd as it is a foreign company. Section 102 of
the Land Act cledy states that the SABL lease is only granted to person or
persons, land groups, business group or other incorporated body to whom the
customary landowners havagreedthat such lease should be granted. Approval
must first be obtained from the landownersefore direct grants are made
directly to the developer. Again, the land investigation process involved in
obtaining the approval can take months sometimes years as seen in this particular
case.

Thirdly, Clause 8 of the MoA gives exclusive monopoly to #weldper over a
period of ten (10) years to develop cassavafioiel when the State has already
approved similar biduel crop in the past such as jethropa and many of them are
already in operation. The same applies to oil palm, sugar and coconut as these
crops also have the potential to produce ethanol fuel and products. It further
stated that the State will grant an extension of another ten (10) years after the
initial 10 year period lapses. The clause also stops competition from other
companies wantingd go into biefuel production. The exclusivity clause may
have some implications on the development of other crops. The demand for
exclusive monopoly is therefore, unreasonable and unrealistic.

CAylLtfftes KS az2! R2Sa vy 2 (bothjpaiad ang foml y
our observations it puts the Government of PNG in a very disadvantaged position.
This mightexplainthe reason why the government was not alite adequately
discharge all its obligations under the MoA. The inquiry found that the
govemment has no substantive input in the formulation of the MoA and did not
participate as equal partners in negotiating the terms of the Agreement. The
State was rushed into signing the MoA without considering the ramifications. The
relevant agencies of Seatwith oversight roles and responsibilities in this project
including the Department of Justice & Attorney General through the Office of the
State Solicitor have seriously neglected their duties in providing sound and proper
advice to government before thé&tate entered into this Agreement. State
lawyers involved in this project were reckless in the discharge of their official
functions in providing to the government the proper advice available at the time
before the State commits itself to the AgreemenheTState runs a risk of being
sued by the developer for breach of Agreement.

(i)  Granting of Lease

Section 102 of théand Actequires the granting of lease to persons or entities to
which the landownersagreedfor the lease to be granted. Under the cent
practice the SABL lease is granted to the ILGs (comprising of landowners) who



195

then sublease to the developer for a period of time agreed to between the ILGs
and the developer. In this present case some of the SABL leases were issued
directly to the deeloper ¢ Changhae Tapioka (PNG) Ltd leaving out the
landowners altogether. Direct grants were issued directly to the developer, a
foreign owned company. This is a total alienation of customary land and we find
this transaction to be highly irregular, imgper and unlawful and defeat the
whole purpose and intent of a leaseaseback and especially, landowner
participations in agrdorestry projects and developments. It goes against every
grain of the concept of SABL.

According to Pepi Kimas, the former Bsary of DLPP, a lot of companies or
developers preferred to be issued the SABL direct rather than going to the
landowners as they consider this process to be much faster. In addition, they
require the title quickly to secure funds and undertakings toceed with the
project. Mr Kimas told the inquiry that he has refused to issue a number of direct
grants straight to the developers in the past as it is simply improper and unlawful
but the Minister for Lands Dr Puka Temu has overruled him and gone ahead to
issue direct grants to the developers directly which is contrary to Section 102 of
the Land Act. Although, the action taken by the Minister was unlawful and does
aSitd I @SNEB o6FR LINBOSRSyGsx aNJ YAYlF& RAR
authority of Minister in issuing direct grants to the develoger.

¢tKSNBE KI @S 06SSy AyaidlryoOoSa ¢gKSNB WRdz £
over the same portion of land. The Secretary for Lands exercising his delegated
powers would issue a direct grant farportion of land and the Minister would

issue another subsequent direct grant over the same portion resulting in two
separate leases. A new lease cannot be created over an existing lease as this is
unlawful and renders the whole process including thengirey of the lease
defective and void.

C2N) GKS [/ KFEIY3IKFES ¢FLA21F LINR2SOGx ¢S 1
various portions of the land for the cassava project in the Launakalana area of the

Rigo District. Portions 444C and 446C are customaxy lbam were issued with
W{GFraGasS [SIrasaQ AyadSIR 2F {! .] f SraSao
portions were granted to Changhae Tapioka dated 01 February 2007 with the
actual State leases granted to Changhae Tapioka on the 21 December 2009. With
regpect to Portion 518C a direct grant was made to Changhae Tapioka on the 01
January 2007 but the actual SABL lease was granted to SarogkBmah ILG.

For Portion 519C, a direct grant was issued to Vero Garo, Mouna and lkana

DI NS3IFNByYy Il LJ[d@ay 2003/ by th& Secretgmy fowLands and a
WE3SO2yRQ RANBOG 3INIYyG 6l a AaadzsSR F2N (K

' pid Exh. #APK 30 Annex. @AVI o
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the Minister for Lands to Changhae Tapioka (PNG). As for Portion 520C, three (3)
ASLI NI GS RANBOG I NI yest@yrand dateds01l FabrRaBy®00T K S Y
gl & AaadzSR (2 [/ KFEYy3IKFES ¢l LA21F oO0tbDO |
F3FrAYy G2 [/ KFEYy3KFES ¢l LA2TF 2y GKS Hn CSi
issued to Bigairuka ILG on the 25 January 2007. The actual SABldsaganted

to Bigairuka ILG on the 21 January 2007. Finally, for Portion 521C, direct grant was
issued to Changhae Tapioka on the 01 January 2007 and actual SABL lease was

granted to Matairuka ILG on the 21 September 2007.

According to the table dfst (above) containing the summary and status of

customary land portions submitted to the inquiry by the developer, SABL leases
F2NIt2NIA2ya pmy/ X pmd/ X pun/ FYR pHM/
and the ILGs. Again, this is a clear exargple WRdzZl € GAGf SAQ A & a dz
portions of land and for the reasons stated above these SABL leases are defective

and void.

[ FYR LY@SaGA3lraGA2yY wSLENI 9 [FYR286YSNEQ

The Land Investigation Report (LIR) took very long to complete. lalowbst two

(2) years after the completion of the land investigations to compile and finalize all
the necessary documents for the SABLSs to be issued. A total of eleven (11) Agency
Agreement forms and schedule of ILG executives/agents contained in the LIR
were not signed and had to be taken back to the landowners of Matairuka,
Imoagolo and Saroakeina after two years for them to sign and give their consent.

We find that the whole land investigation processes including the compilation of
the LIRs were done ia rush. The LIRs were incomplete and defective and not
capable of producing an SABL. The oversight was noticed two years after the
compilation of the LIRs which prompted the Acting Secretary of DLPP to direct his
officers to go back and get the landownédcssign before the SABL applications
can be processed. This clearly shows the lack of professionalism on the part of
the officers carrying out the investigations.

We found that the whole land investigation process was poorly handled from the
start. Landow SNE Q O2yaSyid oKAOK A& LIAG20Ft
obtained.

EnvironmentPermit

A Notification of Preparatory Work was submitted to the Department of
Environment and Conservation (DEC) on the 03 November 2009 by the developer
Changhae Taoka (PNG) pursuant to Section 48 of the Environment Act. After
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assessing the Notification DEC issued a Notice to Undertake Environment Impact
Assessment (EIA) on the 20 November 2009 pursuant to Section 50 of the Act,
The developer submitted an Environntelnception Report (EIR) on the 11
November 2009 under Section 5 of the Act. The developer was adviced that DEC
approved the EIR but no official notification was sent to the developer. The
developer also submitted its Environment Impact Statement (EIBE® on the 7

May 2010 pursuant to Section 53 of the Act for assessment and a public review
process has commenced but there was no outcome of that.

We find that despite the advice that the EIR was approved no Environmental
Permit was issued to the develepto enable it to carry out work. And without an
Environmental Permit the develop&hanghae Tapioka (PNG) cannot proceed
with the project. It should also be noted that some landowners of the Bouforena
ILG expressed concerns about the environmental impzcthe project and
refused to give their consent for the cassava project to go ahead. They were
concerned that the project might pollute and cause harm to their land and water
systems.

There is no evidence to suggest that the Environment Permit has issead to

the developer and DEC has no records to verify that a Permit has been issued. We
conclude that no Environment Permit was issued and therefore, it is unlawful for
the developer¢ Changhae Tapioka (PNG) Limited to proceed with the cassava
project, especially the activities that have already been carried out on the 600
KSOUlI NBa 2F fFyR NBFSNNBR (2 Fa WAINRL§
and parts of Portions 446C and 517C.

C. RECOMMENDATIONS

Based on the findings made above, weammend the following:

1. 'ttt GKS {!'.[ [SraSak¢AadtSa FyR 5ANBOIU
both the developer¢ Changhae Ethanol Corporation Limited (CHEC) of Korea
through its subsidiary Changhae Tapioka (PNG) Limited and the landoleners
Portions 444C, 446C, 517C, 518C, 519C, 520C and 521C areR®&VBKED
forthwith.

2. The Memorandum of Agreement (MoA) signed between the Government of
Papua New Guinea and the developer Changhae Ethanol Corporation Limited
(CHEC) to bREVIEWED.
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No further work is to be carried out on the Cassava Project until new SABL leases
and Titles including Direct Grants are properly issued in accordance with Sections
11 and 102 of the Land Act.

12.OKENA GOTO KARATO DEVELOPMENT CORPORATION LIMITED gBrtion 14
(SABL NO. 21)

A. REPORT

11

1.2

Introduction

This is a final report on Special Agriculture and Business Lease (SABL) over Portion
146C, Volume 14, Folio 20, Milinch Kupari, Fourmil Tufi, Oro Province. The land
(Portion 146C) is located in the lower Muaeea, approximately 85 kilometres
South East of Popondetta Township and 25 kilometres west of Tufi.

On the 9th March 2007, a Special Agriculture and Business Lease (SABL) was
AN YGSR G2 h1Syl D242 YINYG2 5S@St2LIYSy
Portion 146C by the then Secretary for Lands and Physical Planning, Mr Pepi
Kimas in his capacity as the delegate of the Minister for Lands and Physical
Planning.

The SABL was made with retrospective effect for a period of 99 years from the 19
February 2007. Qe SABL is for an agforestry project involving a land area of
28,100 hectares shown on the Survey Plan Catalogue No. 54/91. The nature of the
odzaAySaa F2NJ GKAA {!.[ e¢6Fla F2NI I da¢NBS
reference to what sort of #es or tree crops that are to be farmed on the land.

Prior to the grant, the land was held under customary tenure by the landowners.

The SABL is comprised, contained and registered in the Registrar of State Leases
held and administered by the Departmeot Lands and Physical Planning (DLPP)
through the Office of the Registrar of Titles.

Terms of Reference Covered

The Terms of Reference (TOR) heads (a) to (i) except for (g) were fully covered for
purposes of this inquiry. IPA records show Okena G¢aoato Development
Corporation Ltd (OGKDC) was incorporated under the Lands Groups Incorporation
Act Chapter 147.
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The process and procedure through which the Department of Lands and Physical
Planning (DLPP) issued the SABL was carefully examined andecsSdss
monitoring, oversight, approval and permit processing with other relevant
agencies of government such as Department of Agriculture & Livestock (DAL),
Department of Environment & Conservation (DEC) and PNG National Forest
Authority PNGFA were alsoinvestigated and furthermore, whether or not
WAYF2NY¥SR O02yaSyiQ 2F GKS tIyR26ySNRE gt
investigation stages to public hearings including the application, registration,
approval and issuance of the SABL title.

1.3 Sources of Information

Affidavits, statements including oral evidence were obtained in the course of the
inquiry. Relevant key agencies of government such as the DLPP, PNG National
Forest Authority PNGFA Department of Agriculture and Livestock (DAL) and
Department of Oro were called in to give evidence and present to the inquiry
relevant documentations pertaining to this SABL. The inquiry also heard evidence
from the landowners and representatives of the developer.

Documents such as the Land Investigatiepdtt (LIR); company extracts, copy of
title deed, Notice of Direct Grant and Lease Agreement were also presented to
the inquiry. The final source of information that makes up the bulk of the
evidence came through the transcripts from oral evidence and eoth
presentations made during the hearings in both Port Moresby and Popontfetta.

1.4 Grant of Lease

A Notice of Direct Grant pursuant to Section 102 of the Land Act was issued to

Okena Goto Karato Development Corporation Ltd on the 12 February 2007. The

grant was issued for the SABL over the land bearing the same description as

stated in the SABL lease. The Notice of Direct Grant was published in the National
Gazette N0.G23 of Monday 19 February 2007. As stated above, the SABL over
Portion 146C was for aepiod of 99 years commencing on the 19 February 2007.

The lease appears to be still current at the time of the inquiry as there is no
indication or evidence of subsequent forfeiture or revocation of the lease
pursuant to Section 122 of the Land Act.

ZAnnex. @l Xo
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IPA Records

The Okena Goto Karato Development Corporation Ltd (OGKDC) was incorporated
under the Land Groups Incorporation Act Chapter 147 and having its address for
services as €/DFK Hill Mayberry, 5th Floor, Defence Haus, Corner Champion
Parade & Hurdr Street, NCD, PNG and Postal Address as PO Box 1829, Port
Moresby, NCD. The company is a landowner company and purports to represent
the interest of the landowners in and around the project area.

Okena Goto Karato Development Corporation Limited (OGKB&3) 14
shareholders and each shareholder has one (1) share each. OGKDC has ten (10)
Directors and a Company Secretary according to IPA records. Records showed
that the company is still current and in operation.

hDY5/ yY2YAYlFGSR +AOG#2tNEBe ot fIH & G0 K3 20N RN
F2NJ 6KS Ga¢NBS CIFENXYAYTIE tNR2SO0G 2y t 2NIA
Oro Province. Victory Plantation Limited was incorporated on the 7 November

2005 and is still currently operating. Its registered addresssérvice is Defence

Haus, 5th Floor, Corner of Champion Parade & Hunter Street, Port Moresby, NCD,
PNG. Noticeable clearly from the addresses it appears that both OGKDC and VPL
operate from the same premises as both shared the same address.

In terms ofshare arrangements, VPL has 100 Ordinary shares all under the name

of one person namely, Mr Edward Studdy. There were only two (2) directors of

the company namely; Mr Edward Studdy and Mr Nicholas Studdy and both are
Australian citizens. There is no Compa8ecretary for VPL according to IPA
NEO2NRa® +t[Qa |aasSd GrtdzS Aa Ymnndnn ¢

Landowner Consent & Land Investigation Report

LYy KA& S@OARSYOS (2 (GKS AYIldZANRI W2KY
Company Secretary for OGKDC frGmbe village in Tufi District told the inquiry

that the whole purpose of setting up OGKDC was to create opportunities for local
landowners to participate in business activities occurring on their customary land.
Basic services to the area have been lagkiner the years and both the Provincial
Government and National Government have done nothing to improve the lives of
people living in the lower Musa area. The setting up of OGKDC was to give the
village people the opportunityotearn some money.

Accordingto records, Hubert Murray Yaga from the Department of Oro and
Simon Malu from DLPP were involved in the land investigations and also prepared
the Land Investigation Report (LIR). Mr Bauso however, told the inquiry that there
were no public hearings condigdl by the two officers to gauge the views of the
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landowners regarding the SABL. The officers only talked to a small number of
landowners about the project and did not get the consent of the majority of the
landowners. Also they did not walk the boundarfyRortion 146C which is a pre
requisite requirement to issuing an SABL.

Mr Hubert Murray Yaga, the Provincial Customary Lands Officer with the Division
of Lands and Physical Planning of the Department of Oro however, denied any
involvement in the land inwaigation process (LIP) as well as the compiling of the
land investigation report (LIR). Mr Yaga told the inquiry that in 2002, VPL engaged
Simon Malu, a Customary Lands Officer from DLPP and a Cartographer or
Surveyor by the name of Alois from the NatibMapping Bureau in Port Moresby

to travel to Ako village in the Tufi LLG area to carry out the land investigations.
They were there for almost a week and a half before Mr Yaga was picked up by a
Tony Wong who he later came to know as a consultant onpttugect.

Mr Yaga told the inquiry that when he arrived at Ako village he found that the
land investigations reports (LIR) were already completed by Simon Malu and also
the survey workc completed by Alois. The consent forms were also completed
with all the landowners from Okena present. He was then asked to sign all the
documents in his capacity as Customary Lands Officer of the province. After he
signed the documents, they were handed back to Simon Malu to take to Port
Moresby. Mr Yagadid not participatein the land investigation process but was
asked to sign the LIRs which he reluctantly did.

Mr Yaga was concerned because there was a breach of protocol in the manner in
which the land investigations were carried out and the LIR prepared. As the
Provincid Customary Lands Officer of the province he was not aware of the
presence of Simon Malu and Alois in the province. He did not know what was
happening but was surprised when he was presented with the documents to sign.
He told the inquiry that matters retang to land in the province are first and
foremost the responsibility of the Provincial Lands Office and not DLPP. Simon
Malu and DLPP have 4passed the existing practice and protocols by conducting
the land investigations without his knowledge. He does$ have any knowledge

as to whether or not the land investigations were actually been carried out and
informed consent of the landowners properly obtained to lease their customary
land for SABL purposes.

The Provincial Administrator Mr Owen Awaita infomnthe inquiry that he did
not sign the Certificate of Alienabilit£¢A for Portion 146C to OGKDC as he was
adviced by the Secretary of the landowner company that @@Awas already
issued. There was nothing on the file to show who recommended for thenig

of the CoA It is most likely that theCoAmay have been issued without the
appropriate recommendations of the Provincial Administrator.
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The LIR indicated that the landowners agreed to lease their land for sixty (60)
years but the actual State Leaswlicated 99 years instead of 60 years. Despite
the anomalies and the defects, DLPP went ahead and issued the SABL lease.

1.7 aSY2NI yRdzy 2F ! ANBSYSyild 6WwWaz2! Qo0
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OGKDC and VPL was usethtilitate the grant of an SABL over Portion 146C.

A
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establish a agricultural project for a minimum lease period of 99 years. The MoA

02 OSNE fiKS3 SU deoAINBSYSYWROStIpOSY KEDWKS I R
the SABL remains with OGKDC.

The obligations of OGKDC under the MoA were to secure approvals from the
relevant authorities for an SABL lease and a Forest Clearance Authority (FCA) from

the PNG National Forest AuthoritgN\GFA It was also required to cooperate and

assist VPL in all matters relating to the establishment of the project. The
obligations of the VPL were to carry out feasibility studies of the project and
develop a Agricultural Development Proposal as well as dhestry surveys for

the Forest Working Plan, Annual Clear Felling Plan and Environmental Plans
NBIljdZA NBR o0& NBtSOlIy(d FdziK2NAGASAE F2NI 0k
area.

The MoA was signed by Arthur Diri, John Stanford Bauso, Cecil Kaipae\RGill
Bonima, Lindsay Jogo, Simon Bunaba, Lawrence Ada, Sava Paulus, Robert Bonigo
and Conrad Ataembo representing the landowners and OGKDC. Someone without

a name signed for VPL. The MOA was signed on the 25 January 2007.

I W[ SIAaS ! ANBSH¥SIVIOR 63 %043%y hDYS5/ |a
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lease agreement, VPL was required to pay an annual rental of K14, 000.00 at the
rate of 50 toea per hectare to OGKDC.

B. FNDINGS
() [FTYR LY@SadAaridrzy wSLE2NI o6[Lwo 3 [FYyR2

It is clear from the evidence that the Lands Officers in the Department of Oro had

little or no role at all in the land investigation process (LIP) and the preparation of

the Land Investigatn Report (LIR). We found that the whole process (land
AYyO@SaGAILGA2YasY o02dzyRFNE gl €12 [Lw SG0d
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done without the knowledge of the Provincial Authorities. This is in breach of the
established practice and protocolslating to application and processing of SABLSs.
The national Department of Lands (DLPP) should be working together with the
Provincial Lands Office and the Provincial Administration to facilitate SABL
applications as most of the functions pertaining todamave been transferred to

the provincial governments. In this particular case, it is the responsibility of the
Department of Oro to conduct land investigations, hold meetings with the
landowners, walk the boundaries and prepare the LIR because the sildnelcts

in the Oro Province.

We also found that the developer Victory Plantation Limited (VPL) played a
major role in assisting the facilitation of the entire land acquisition process and
collaborated with Simon Malu and Alois from DLPP to carry out |dma
investigations and compiled the LIR. Again, all these were done without the
knowledge of the Department of Oro and the Oro Provincial Government. We
consider the conduct of the develop®PL to be unethical, improper and wrong.
The developer has tak over a role that clearly belongs to the State. Moreso, the
whole arrangement gives rise to a conflict of interest situation. We doubt if the
land investigations was ever carried out at all and the LIR compiled freely, fairly
and independently without ayp undue influence from VPL as the preferred
developer of the project.

The Land Investigation Report (LIR) dated 7 December 2006 compiled by Simon
Malu from DLPP and signed by Hubert Murray Yaga appears to be incomplete and
lack vital information that aremportant to obtain an SABL lease. Only a handful

of people signed the Agency Agreement. The Schedule of Owners Status and
Rights (a form attached to the LIR) remains incomplete in various parts of the
Schedule. The Schedule contained names of childrenofs)inand very old
illiterate people as having given their consent for the lease by signing the agency
agreement form. Many names on the Agency Agreement form appear to be
signed by the same person which suggests fraud. Most of the forms
accompanying the Rl were either incomplete or not signed to indicate informed
consent from the landowners. The paperwork in general, was poorly done and
many parts of it are unreadable. Infact, not all landowners gave their consent to
lease the land and their views were nsbught regarding the proposed project
development.

We found that no public hearing was conducted to gauge the views of the
landowners on the proposed project and most importantly, to obtain their
consent. Also there was no boundary walk/inspection carpetl on the entire
land boundary including adjoining boundaries.
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We found serious flaws and irregularities in the granting of the SABL. These
allegations were not rebutted either by DLPP, developer, or the Department of
Oro. Infact, Mr Hubert Murray Yagthe officer who signed the LIR) admitted that
there were some serious defects in the LIR. He is also not convinced that the land
investigations and boundary inspections were carried out properly. Also not all
the landowners gave their consent to lease tlir land. These are some of the
minimum pre requisite requirements for lead@aseback under Sections 11 and
102 of the Land Act. Non compliance with these minimum requirements will
render the whole SABL defective and therefore, null and void.

Memorandum of Agreement (MoA)

Some issues were raised regarding the clauses in the Memorandum of Agreement
(MoA) and the Lease Agreement. The Lease Agreement was drawn up by Gadens
Lawyers of Port Moresby acting upon the instructions of the develdetory
Plantation Limited (VPL).

The annual rental payment of K14, 000.00 (at the rate of 50 toea per hectare)
payable to the landowners as stated in the Lease Agreement is unreasonable and
simply inadequate for a land size area of 28,100 hectares. Not manyviaeds

will benefit out of it. There is no mention of other benefits such as royalties,
compensation, premiums, bonus and restitutions etc. in the MoA or in the Lease
Agreement. The landowners may suffer economic loses under such
arrangements. Apart from # annual rental, there are no other direct tangible
benefits to the landowners for leasing their customary land.

/ £1dzaS nonw 2F GKS [SIFAS ' IANBSYSydG adal aS
any land rent due under the State lease for the land to th&éamal, provincial
government or local level government rates and/or taxes for services provided to

the land and shall pass on such costs to the Tenant (VPL) with evidence of such
OKIFNBS&E yR GFESa AYLR&ASR o0& (KS NBft SgI

Rental payments anthnd rates/taxes do not apply to customary land and also is
not a requirement under the Leadeaseback arrangements. This clause is
therefore, defective and not applicable.

Clause 19 of the MoA requires the Tenant (VPL) to sublease land back to the
custamary landowners to build their houses and make gardens which may attract
some rental payment payable by the landowners to the developer (VPL) for the

use of their own land within the SABL area subleased to the developer. This
provision is simply outrageouwss the customary landowners are entitled to some
WNBaARdzE £ 2NJ NBASNBS NAIKGEAQ 2OSNI GKSAN
not a total alienation and the landowners cannot be totally excluded from having
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access to their land. In any case, thad reverts back to them after the expiry of
the lease period. The important consideration should be that so long as any
activity carried out by the landowners do not directly interfere with the
operations of the developer, customary landowners shoulgieéhaccess to their
land if and when they wanted to as they still got the head lease over the SABL
through their ILG OGKDC.

It is obvious from the terms of the MoA that VPL was more interested in logging
rather than getting into a long term sustainableragorestry business activity

that will benefit the landowners as well as getting them actively involved in the
business activity over a long period of time. The use of the generic expression
GOGNBS TFIENNVAYIAE GAGK2dzi & LIS @shtlie dedeloBes G | A f
intends to develop is reason enough to suggest that VPL is not serious about agro
forestry activities such as oil palm, cocoa or other tree crop plantations.
Generally, the MoA simply does not promote the objective and purpose of the
SABL.

Project Development

There is no Agriculture Development Plan presented to the inquiry although this
was an agrdorestry project. Without an agriculture development plan, a Forest
Clearance Authority (FCA) cannot be issued. There is also nortenenblmpact
Assessment (EIA) report presented. There were no Forest Working Plan and
Annual Clear Felling Plan submitted to the inquiry. Clause 3.0 of the MoA requires
the developerVPL to consult and seek approval from the relevant authorities on
these Pans but VPL has failed on its obligations to provide the Plans.

¢KS LINRLR2ASR LINRB2SO0 ¢la F2NI I adNBS TI
of any specific species of timber or any particular trees or tree crops the
developer intends to farm. Such kaof information regarding the exact nature of

the business has lead the inquiry to conclude that the develMfel is using tree
FENXYAY3I a | WFNRYGQ G2 32 Ayid2 | Fdz f
common trend and the inquiry has alsauhd similar situations in other SABLSs as

well.

It was also noted that no Forest Clearance Authority (FCA) was issued by the PNG
National Forest AuthorityRNG-A). However, if it has been issued, a copy of the
same was not presented to the inquiry. Evidenuefore the inquiry suggested

that the developer has already carried out some clear felling (logging operations)
in the area and if there is any truth in this than the VPL must immediately cease
its operations as without an FCA clear felling cannot td&ee This is contrary to
Section 90B of the Forestry Act 1991.
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Administrator of Oro Province, Mr Monty Derari on the 7 December 2006 but no
Certificate of Alienability GoA was issued by the Custodian of Trust Land
pursuant to Section 134 of the Land Act. We hold the view that no Certificate of
Alienability was issued for Portion 146C. Without ®e@A customary land cannot

be alienated.

(iv) Period of the Lease

The term of thelease is not clear. In the actual SABL Lease document it stated a
99 year lease over Portion 146C but in the Ldasaseback Agreement, the
landowners gave their consent for a 60 year lease and in the LIR a term of 33
years was stated as the term of thease. There is confusion and uncertainty
over the exact term of the lease over Portion 146C. There is no satisfactory
explanation given to the inquiry regarding this serious inconsistency and anomaly.
A fundamental error or oversight has occurred regagdthe term of the lease

that could render the whole SABL defective. The term/period of the lease is
crucial to the granting of the lease and must be clearly stated as everything else
(subleases etc) hinges on or depends on the actual term of the leaseisthat
granted under the SABL.

RECOMMENDATIONS

Based on the above findings, we recommend that the SABL granted to Okena Goto
KaratoDevelopment Corporation (OGKDC) over Portion 146C, Milinch Kupari, Fourmil
Tufi in the Oro Province is to IREVOKEDIheSABL is tainted with so many defects
that it cannot lawfully stand as a legitimate SABL.

This effectively means that any sublease Agreement entered into by OGKDC with any
developer including Victory Plantation Limited (VPL) is void and is of no effect.

MUSIDA HOLDINGS LIMITED (Portion 16C)
(SABL NO. 44)

REPORT
1.1 Introduction

¢KS NBLR2NILI 2y (GKAa {!.[] KSftR o0& adzARI
as the granting of this particular SABL was challenged in Court by another faction
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of the lardowners which resulted in its revocation. Following the Court Order
Portion 16C was subsumed and subsequently became part of a larger SABL
(Portion 17C) held by Musa Valley Management Company Limited (MVMCL). For
this reason, reference will be made to Bon 16C and Musida Holdings Limited in

the report on MVMCL.

This was a 99 year SABL lease issued to a landowner company called Musida
Holdings Limited (MHL) owned by the people of MudddaiejiPongani area of

Safia LLG in the ljivitari District of Or@¥nce. The perusal of the files supplied

by the Department of Lands & Physical Planning (DLPP) shows that on the 8th
January 2009, an SABL was granted to Musida Holdings Limited over the area of
land described as Portion 16C, Milinch Gora, Fourmil Tudi,Rovince totalling

some 211,600 hectares in the MuBarejtPongani area of Safia LLG, ljivitari
District.

The Direct Grant was made by the then Secretary of DLPP Mr Pepi Kimas pursuant
to Section 102 of the Land Act 1996 to Musida Holdings Limitet iodpacity as
Ministerial delegate. However, immediately after the issuance of the direct grant
another landowner group opposing the SABL filed proceedings in the National
Court to challenge it.

Legal Challenge over Grant & Subsequent Revocatiorhef$ABL

The granting of the SABL to Musida Holdings Limited was challenged in Court by
another landowner company from the same area with competing interest. The
adzal =+l ftftSe alyl3aSySyid /2YLlye [AYAUSR
the SABL to Musida Hibhgs Limited in the National Court in Waigani by way of
OS No. 10 of 2009 Musa Valley Management Company Limited & Anor vs. Pepi. S.
Kimas, Puka Temu, the State and Musida Holdings LinTitesl plaintiffs argued

that majority of the customary landownersddnot give their consent or approval

for the State to acquire their customary land and sublease it to Musida Holdings
Limited.

On the 2nd of January 2010 at the National Court in Waigani, Justice David
Cannings, after considering the evidence made an QOddelaring the granting of

the SABL to Musida Holdings Limited as unlawful and therefore, null and void. He
ordered that the SABL be revoked on the basis that consent was not given by the
landowners as required under Sections 11 & 102 of the Land Act.

Following the decision of the National Court the then Secretary for Lands &
Physical Planning Pepi S. Kimas issued a Notice of Revocation of the said SABL
over Portion 16C on the 3rd February 2010. The revocation notice was published

in the National Gazettdlo. G27 of Wednesday 10th February 2010.
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1.3 Conclusion

The SABL over Portion 16C granted to Musida Holdings Limited was revoked and
became a part of a larger SABL (Portion 17C) granted to Musa Valley Management
Company Limited (MVMCL) as the portiondarsfds are adjacent to each other
within the same area. Following the Court Order the SABL granted over Portion
16C has been revoked and no longer exist and therefore, does not require any
further investigation by this COI. It is however, included in t@port for
purposes of reporting and completeness as it was one of the sexemty(75)
SABLs initially referred to the COI.

14. MUSA VALLEY MANAGEMENT COMPANY LIMITED (Portion 17C)
(SABL NO. 67)

A. REPORT
1.1 Introduction

This is the final report on SpetiAgriculture and Business Lease (SABL) over
Portion 17C Milinch Gore and Safia, Fourmil Tufi in the ljivitari District, Oro

t NPGAYOS A&aadzSR (2 adzl +fftSe alyl3as
Portion 17C is within the same location as Portion 16C wiiak previously

granted to Musida Holdings Limited (MHL) but was later revoked by the National
Court when it found that informed consent of the majority of the landowners

were not obtained prior to granting the lease. Portion 16C comprising of 211, 600
hectares is now merged together with a much larger area of Portion 17C which

has a total land area of 320,060 hectares. MVMCL is the current grantee of the
SABL over Portion 17C.

¢tKS ONAST o6FO13INRdzyR A& GKIFG adz@aARI | 2
customary landowners living in villages in the MeBangani area whilst the Musa
+|fftSe alyl3aSySyd /[/2YLlkyeée [AYAGSR 6Watd
landowners residing in Port Moresby, National Capital District. Both landowner
companies applied for SABL overtitm 16C. In 2009, DLPP granted an SABL to
Musida Holdings Limited over Portion 16C through a direct grant pursuant to
Section 102 of the Land Act. When MVMCL found out about the granting of the
SABL to MHL they filed proceedings in the National Courth@allenge the

granting of the SABL to MHL. The SABL was subsequently revoked by the Court
when it found that majority of the customary landowners have not given their
consent for the land to be leased out for SABL purposes. The remaining signatures
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of the other ILG representatives were subsequently obtained as suggested by the
Court in a meeting held at Kinjaki village but before the landowners could apply
for a new SABL, MVMCL has already lodged an application for Portion 17C which
also covered Portion 16 and was granted an SABL (See details below). Portion
17C supersedes the earlier grant over Portion 16C.

1.2 Terms of Reference

The Terms of Reference (TOR) heads (a) to (i) except for (g) were fully covered for
purposes of this inquiry. The process amuocedure through which the
Department of Lands and Physical Planning (DLPP) issued the SABL was carefully
examined and assessed. The monitoring, oversight, approval and permit
processing with other relevant agencies of government such as Department of
Agiculture & Livestock (DAL), Department of Environment & Conservation (DEC)

and the PNG National Forest AuthoritPNGFA were also investigated and

FAdzZNI KSNY2NBZ gKSGKSNI 2NJ y2i WAYTF2NI¥SR (
at every stage from the lanthvestigation stages to public hearings including the
application, registration, approval and issuance of the SABL title.

The SABL issued to MVMCL was for a proposed oil palm and cattle projects
located in the Mus&@arejiPongani (commonly referred to dda d#aa2 y I y A QO
area of Safia LLG, ljivitari District approximately 90 kilometres seagh of
Popondetta township in the Oro Province. The total population of people living in
and around the Musd#ongani area is approximately 10,000. There are a total of
sixty-two (62) ILGs representing the landowners. The ljivitari District covers
approximately 13,000 square kilometres and has a population of 68,000 people.
The MusaPongani area has large tracks of forested land suitable for logging and
other agreforedry projects but remained undeveloped for many years. There are
no major developments in and around the area and government services were
virtually nonexistence. People desperately wanted development in the area and
decided to lease the portion of theirustomary land in order to bring in much
needed development and allow people to have access to basic services to
improve their livelihood.

1.3 Grant of Lease & Subease

On the 30th of September 2010, Mr Pepi Kimas the then Secretary for DLPP
exercising e powers as the Ministerial Delegate, issued a Notice of Direct Grant
under Section 102 of the Land Act granting an SABL title to Musa Valley
Management Company Limited (MVMCL), a landowner company. The grant of

BAnnex. @Al Xo
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SABL was made in relation to the land dé&s@iR & &b €t GKF G LIAS
Portion 17C, Milinch Gore and Safia (NW) Bibira (NE & SE), Fourmil Tufi and
a2NBadoex L2AGAGFINR S5A&0GNROG O2gSNAyYy3 G2

The instrument of lease was signed on the 30th September 2010 eetwee
State and MVMCL. The Ledseaseback Agreement was signed by a Simon Sare,
Chairman of MVMCL in Port Moresby allegedly acting under a power of Attorney
given to him by the landowners through their respective ILG chairpersons. The
State lease was gistered on the 08th October 2010. The gazettal of the Direct
Grant was published in the National Gazette No. 228 dated 30th September,
2010. The area of the land is shown in the Survey Plan Catalogue No. 50/96.

MVMCLsud S aSR G2 adzal a/f $§WibdzME FR2NBABEYR 0 20
and operated by Malaysian nationals. The period of the-lsase to Musa

Century Limited was for ninetyine (99) years which is essentially the entire
duration of the headease leaving no residual (reserve) rights to theltamners.

The subease agreement tendered to the inquiry by Mr Romily -Ritdt, Deputy

Secretary Customary Lands Division was undated but it is presumed that the sub

lease may have been issued on or after the grant of the Heaske.

Landowners Cons#

The central issue arising out of this SABL was whether or not majority of the
landowners have given their consent for the land (Portion 17C) to be leased to
MVMCL by way of a direct grant and later dehsed to Musa Century Limited
(MCL) as a preferredeveloper. Evidence tends to suggest that not all the
landowners gave their consent for their customary land to be leased for 99 years
for an SABL. A number of land owners who gave evidence at the inquiry stated
that they have not attended any meetings canvere not adequately informed
about the SABL and therefore have not given their informed consent. They also
alleged fraudulent conduct on the part of the government officials and the
developer company in obtaining signatures of landowners to indicatessan®ir

Sima Doi (a landowner witness challenging the grant of this SABL to MVMCL) told
the inquiry that certain individuals like Simeon Sare, Steven Borasu and Patterson
Borasu drafted letters of consent in Port Moresby and brought them back to the
villages and misled and coerced people into signing the letter at night time and in
odd places without holding a proper and formal meeting with all the landowners
to explain the letters of consent before they are signed. Mr Doi strongly
recommended for the candiation of Portion 17C as no proper consent were
given by all the landowners.
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1.5 Competing Interests & Potential Land Disputes

A perusal of the customary land files from DLPP on this SABL showed that there
were two landowner companies with competing inésts to obtain SABL over

Portion 16C and also Portion 17C which is an extension of Portion 16C by another
108,460 hectares. The initial Portion 16C comprised of 211,600 hectares was
originally issued to Musida Holdings Limited which was later revokedhbéy t
National Court irOS No.10 of 200@Musa Valley Management Co. Ltd and Anor

vs ¢ Kimas, Temu and Musida Holdings.LTthe Court found that out of the 63

L [ D Q &opedateg I&&d Groups) in the area only 10 ILG representatives signed

on behalf of the2 i KSNJ po L[ D& AYRAOFIGAY3 fIYyR2%)
y2 S@ARSYyOS (2 akK2g GKIFIG GKS NBLINBaSy.
authorized to sign on behalf of the others and therefore, declare Portion 16C null

and void.

Following the revocationf the lease, MVMCL applied for and was granted SABL
over Portion 17C which also covers Portion 16C (initially granted to MHL but
revoked by the Court). MHL has since filed for a judicial review challenging the
grant of the SABL to MVMCL by way of OS@$@.of 2011. Leave of Court was
granted which also served as a stay on the grant of the SABL over Portion 17C.
The first defendants were Romily KRat the Acting Secretary for DLPP and
Minister for Lands Lucas Dekena; Second Defendant was the Indepestagaif

PNG, third defendant being MVMCL which is the incumbent holder of the SABL
over Portion 17C. The Stay Order of the Court has effectively barred MVMCL and
MCL from carrying any business activities on Portion 17C including Portion 16C.
The Order bthe Court is still current and no business activity has taken place
since. Coupled with that, the current moratorium on SABL imposed by the
government until the conclusion of the COI into the SABL effectively stalls the
SABL for Portion 17C.

1.6 Land Irvestigation

Evidence suggests that the land investigation process (LIP) on Portion 17C was not
properly carried out and the land investigation report (LIR) was incomplete and

dzy NBf Al 6of Sd ¢KSNB gla y2 Woz2dzyRFENE g1 €
the land in question (Portion 17C). By conducting a physical boundary walk would

also assist those inspecting the boundaries to ascertain if there were any overlaps

in the boundaries with adjoining land owned by other clans who are not part of

the SABL but auld also be required to give their consent as well. In any case,
Portion 17C covered a massive 320,060 hectares of land and it is possible that a
Class 4 Survey may have been carried out to determine the boundaries based on
GPS readings on the-ocodinates.
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Evidence revealed that the LIP and LIR were done by a retired Lands Officer by the
name of Frank Seboda who is not an unauthorized person to carry out such work.
According to Hubert Murray Yaga, the Provincial Customary Lands Officer of Oro
Province he LIP and LIR were done without his knowledge and he was only asked
to sign the LIR. He refused initially to sign but later signed the LIR reluctantly. Mr
Yaga also told the inquiry that he did not participate in the land investigation
process (LIP) andas also not involved in compiling land investigation reports
(LIR) for two (2) SABLs in Oro province namely; Okena Goto Karato (Portion 146C)
and Musida (Portion 16C). He said the LIRs for these two SABLs were compiled by
Mr Simon Malu from the national gartment of Lands (DLPP) assisted by the
flyYyR2YSNI O2YLI yASa yR RS@OSt2LISNEP® aNJ
to sign the LIR by Simon Malu and later he was paid K300 including other
expenses by Simon Malu.

For the record, DLPP was not able tamguwce a copy of the particular land
investigation report (LIR) for Portion 17C compiled by Simon Malu and signed by
Hubert Murray Yaga despite numerous requests and directions from the COI. The
land investigation report is still missing to this day andndrbe found. Mr Yaga
informed the inquiry that after he signed the LIR he sent it to DLPP in Port
Moresby. Not only is it unusual but it is also unlawful for an SABL to be issued
without a land investigation report (LIR). The LIR is the most fundamergal p
requisite requirement for an SABL to be issued. Simply put, no LIR no SABL.

Mr Yaga told the inquiry that proper procedures and protocols were not followed

in conducting the LIP and LIR in the province. As the Provincial Customary Lands
Officer he is reponsible for all the land investigation processes carried out in the
province and no one else is authorized to carry out such work without his
SELINBaaSR FLIWINRGFtd 1S SELINBaaSR RAal LI
whole process by unauthorized mems and individuals. He made specific
reference to Frank Seboda a retired Lands Officer who conducted the land
investigation when he is not authorized to do so. He also made reference to
Simon Malu from the national department of Lands (DLPP) who hasithoray
whatsoever to conduct land investigations and prepare land investigation reports
for purposes of SABL acquisition in Oro Province as this function has been
decentralized to the provincial administration and comes under the Division of
Lands of thedro Provincial Government.
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1.7 Agriculture Development & Land Use PlanDepartment of Agriculture and
Livestock (DAL)

MVMCL (Landowner Company) dehsed Portion 17C under the SABL to the
developer Musa Century Limited (MCL) to grow oil palm ast &br cattle
farming. Both are agriculture projects and therefore, the involvement of
Department of Agriculture (DAL) is very important.

DAL is required to take a lead role in conducting awareness amongst the
landowners and hold meetings to discuss thH&BE& and the proposed agricultural
projects. DAL headquarters in Port Moresby instructed the Provincial Agriculture
office in Popondetta to organize and chair the meetings held with the landowners
for the MusaPongani SABL. The first meeting was held didssa village (middle
Musa) on the 26th October, 2007 and the second meeting was held at Bareji
(Pongani) village on the 8th October, 2010, three (3) years apart. The Oro
Provincial DAL chaired both meetings. The first meeting was to basically announce
the type of project(s) to be carried in the area under the SABL and the second
meeting was, according to evidence, held for the same reason but in a different
village. The second meeting however, was held one (1) month after the SABL was
granted. The Noticefahe Direct Grant for this SABL (Portion 17C) was issued on
the 30th September, 2010. The holding of meetings and awareness program is
part of the Land Investigation Process (LIP) and must be done prior to the granting
of the SABL. The land investigatimmcess will result in the compiling of the LIR
which forms the basis of an application for an SABL. The manner in which the
meetings were held especially the second meeting after the SABL was granted is
wrong and contrary to the provisions of the Land f&¢ctions 11 & 102).

LG FLIISENB GKFEG y2 LINPLISN | gl NBySaa
agreement were not sought in those two meetings other than the announcement
of the new projects that are to take place under the SABL. Also there is no

eviderDS G2 adaA3Sad GKIG fFryR2gySNDa O2y:

meetings. Evidence showed that the meetings were organized haphazardly and
many of the landowners were not given the opportunity to speak. Awareness is a

pre requisite to obtaining landown&rQ F INBSYSyid | yR O2yaSyi

an SABL as customary landowners must be made aware of the intended projects
the SABL and how they would benefit from such developments and projects
taking place on their customary land. Landowners will decidetiemselves if

they wanted the projects to go ahead or not and therefore, unequivocal
agreement and informed consent of ALL landowners is imperative.

Many landowners in the Lowdviusa area knew of the existence of the Musa
Pongani SABL as it involved soportions of their customary land but were not
too sure what kind of developmental activities were to take place. They did not
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participate in any meetings that were held and have no idea what was going on.
They heard about the MVMCL (Landowner Company)dounot know who the
directors and shareholder were because the proponents of this SABL are all Port
Moresbybased landowners and totally isolated to the rest of the landowners
living back in the villages. They also have no knowledge about the developer
Musa Century Limited (MCL) who was granted the-leake of Portion 17C by
MVMCL.

According to evidence given to the inquiry, there has been very little awareness
carried out to inform customary landowners on the proposed SABL comprising
Portion 17C. Awaness (if any) was carried out only in places where there are
road access and around the coastline where villages could be reached easily by
dinghies. However, much of the land within which the SABL was located is
situated inland with no road access henas awareness was carried out in those
in-land villages where majority of the landowners live whose lands are directly
affected by the SABL but do not know anything about it.

Another important consideration is the Agriculture Development Plan. The
proporents of the proposed agriculture projects/activities are required to submit
an Agriculture Development Plan for consideration and approval by DAL before an
FCA can be issued. In the case of Portion 17C ({Maegani) the Agriculture
Development Plan (landse plan) is not very clear and does not set out in detail
how the developer intends to develop the agiarestry projects. The details are
very sketchy and vague particularly in relation to development of oil palm and
cattle project. There is no proper dnviable implementation schedule for the
both projects including specific time lines on when the developer intends to
commence the projects after clearing the forest. With the lack of a clear
agriculture development plan and other necessary details rejatio the
proposed projects on Portion 17C, the COI is led to believe that the developer
MCL is not interested in developing the oil palm and cattle project but rather
using them as an excuse/guise to obtain a Forest Clearance Authority (FCA) and
embark ona full scale logging operations instead. This practice is quite common
with many other SABLSs throughout the country.

The Agriculture Development Plan submitted to DAL for Portion 17C by MCL and
alal[ F2NJ hAt tFEfY LI IFyalr YNSHEHNFYRBROI NP
category is still in the assessment stage and is not yet approved and as such no
activity will take place until approval is given.
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Forest Clearance Authority (FCANational Forest Authority PNG-A)

The proposed agriculturalrpject under this SABL was to develop an oil palm
plantation and cattle farming. An estimated 90% of the land (Portion 17C) is
thickly forested (with high quality merchantable logs) which will require a massive
forest clearance to be carried out before thal palm and cattle projects
02YYSyOSao ! C2NBad /tSkNIyOSTS dfii K2 AR
pursuant to Section 90B of the Forestry (Amendment) Act 1991 is required before

any clearing of the forest takes place. There is currently no §€i#d to Musa

Century Ltd as the original FCA issued for Portion 17C on the 28th January, 2010
was subsequently cancelled by the National Forest Board (NFB) on the 03rd
August, 2011. The particular FCA remains cancelled to this day.

The Provincial Foregtioffice in Oro was initially involved and participated is some
meetings carried out in 2007 and 2010 regarding this SABL. In early 1990s an
inventory was carried out by the National Forest AuthorPRNGFA T2 NJ | WC2
al yl 3SYSyd ! 3NBS Y&ypaRof Botian 17C Bcadselbf Ws

thick forest but the proposal for the FMA was later withdrawn. The forest
inventory work was not part of the current SABL.

Environmental Approval and Permit¢ Department of Environment &
Conservation (DEC)

The poject proponent, Musa Century Limited (MCL), the developer of the Musa
Pongani SABL (Portion 17C) submitted an Environmental Inception Report (EIR) of
the project area on the 7th April, 2008 to the Department of Environment and
Conservation (DEC) for itp@oval in accordance with Section 51 (1) (a) of the
Environment Act 2000. According to evidence received from the representatives
of the MCL and MVMCL, the EIR was approved by DEC on the 28th of April, 2008.
MCL was then adviced by DEC to carry out theveat environmental impact
study and assessment on the environment proposed for the -fgmstry project

and submit an Environment Impact Statement (EIS) to the Environment Council
(EC) for deliberation and approval as the particular project is classifie Level 3
project because of the level of destruction the proposed project is likely to cause
to the environment. The EIS for MuBangani SABL was produced and submitted

to DEC in May of 2008 less than a month after the EIR was approved. Concerns
were raised whether proper environmental assessments were been carried out
before the EIS was prepared especially involving a large tract of land such as
MusaPongani which covers 320,060 hectares of customary land. According to Mr
Michael Wau, Deputy Secretaof DEC, it normally takes betweerg @2 months

to complete an EIS depending on the size of land proposed for the project.
Landowners who gave evidence told the inquiry that they were not aware of any
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environmental impact study been carried out eithey the project proponent
(MCL) or by any official from DEC.

A list of Environmental Permits pending approval and Permits that have already
been issued for SABLs was submitted to the inquiry by Dr. Wari lamo, Secretary of
DEC. Portion 17C (MuPongani) SABdoes not appear on the list and there is no
record of the either the EIR or EIS submitted by the project proponent (MCL) to
DEC and Environment Council. Therefore, on record, there is no EIR or EIS for the
MusaPongani SABL (Portion 17C) and for thisoeait isnot possible for DEC or

the Environmental Council to issue an Environmental Permit for Portion 17C. And
without an environment permit no activity can take place on the land.

B. FINDINGS

A number of findings are made as follows:

()

Current Staus of Portion 17@ SABL

Portion 17C currently held by MVMCL consist of and includes what was previously
Portion 16C comprising 211,600 hectares and merged together with Portion 17C
increasing the land area for the particular SABL to a total 320,060 lesctéhe

two portions of land (now merged) are within the same locality of the Musa
Pongani area of the Safia Local Level Government (LLG), ljivitari Electorate in Oro
Province. In effect, the two portions (Portions 16C & 17C) are one and the same
thing andshare the same boundaries.

The SABL over Portion 16C held by MHL was revoked by the National Court in
2009 and no longer exist. The SABL over Portion 17C held by MVMCL is still
current however, a Stay Order has been imposed by the Court following an
application for a judicial review by MHL (opposing faction). The stay order
however, was recently lifted (during the course of this inquiry) enabling MVMCL
to proceed with developmental projects proposed for the SABL.

There is no land disputper serather the dispute was between two different
landowner groups formed in isolation from each other with competing interests
to obtain an SABL over the same piece of land. The customary landowners based
in the villages in Mus&ongani formed the Musida Holdings Limi{@&dHL) which
applied for and obtained an SABL over Portion 16C whilst the other faction of
landowners residing in Port Moresby formed the landowner company Musa
Valley Management Company Limited (MVMCL) who applied for and was granted
SABL over Portion 17Gllowing the revocation of Portion 16C by the National
Court.
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Land Investigation Process (LIP) & Land Investigation Report (LIR)

We found that proper procedures and protocols were not followed in conducting
the Land Investigation Process (LIP)8nNRI A 2y MT/ ® ¢KSNB gl &4
to ascertain and verify the boundaries proposed for the SABL. There is no
evidence to suggest that a Class 4 survey was conducted in place of a boundary
walk given the enormous size of land (320,060 hectares) cdveyePortion 17C
which also covers and includes Portion 16C. Only two (2) meetings were held with
only a handful of landowners but majority of the landowners were not invited to
participate in those two meetings. One of the meetings was held after the
grarting of the SABL which is contrary to Sections 11 and 102 of the Land Act.
There were no meeting(s) held with adjacent landowners to get their consent on
the proposed SABL.

Furthermore, the land investigation was carried out by an unauthorized person, a
retired Lands Officer by the name of Frank Seboda who is no longer an employee
of the State and as such do not have any authority to conduct such investigation.
The Land Investigation Report (LIR) was also compiled by Frank Seboda. The LIP
and LIR were doneithout the knowledge and approval of the Oro Provincial
Customary Lands Officer (PCLO) Hubert Murray Yaga and the Provincial Division of
Lands. Mr Yaga did not participate in the LIP and had no input in the LIR but was
told to sign the LIR by Simon Mdtom DLPP and he reluctantly signed it.
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We found that very little awareness was carried out on the SABL over Portion 17C

in the MusaPongani area. The majority of the affected landowners were not
consulted and haveat participated in any meetings or hearings held to gauge
flryR26ySNDRa @ASga |yR FaINBSYSyila 2y GK¢
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lease their land for SABL and have nigined any documents to indicate their
agreement and consent. Some signatures were fraudulently obtained. The
informed consent of the customary landowners to lease their customary land is

the most fundamental primary requirement to issuing an SABL and wiitkuach

consent been properly obtained no SABL can be issued. We discovered that
majority of the landowners in the villages in and around the MBsagani area

were not involved and did not participate in the initial application stages to obtain

an SABL @r Portion 17C.



218

(iv) Agriculture Development Plan & Forest Clearance Authority (FCA)
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to DAL by the project proponents MVMCL and MCL for purposes of obtaining an
FCA is not vy clear and does not outline in detail how the developer (MCL)
intends to develop agrforestry projects proposed for Portion 17C. The details

were far too general and vague and only made reference to developing oil palm
plantations and cattle farming witno specific details and viable implementation
schedule(s) including specific timelines on developing these projects after clearing

the forest. For this reason, the Agriculture Development Plan submitted to DAL

for oil palm and cattle projects developmedty t 2 NIiA 2y wmT/ dzy RSNJ
t Ne2SO0iaQ OFGiSaA2NE KIa y2i 06SSy | LILINR @GS

We also found that there is currently no Forest Clearance Authority (FCA) issued
to Musa Century Limited (MCL) as the previous FCA issued for Portion 17C on the
28th January, 2010 was subsequently cancelled by the National Forest Board
(NFB) on the 03rd August 2011. This FCA remains cancelled to this day.

The COI has not been able to ascertain how an FCA can be issued to MCL over
Portion 17C when on official DAL records theicdudture Development Plan has

not been approved. It appears that the issuance of the FCA on the 28th January,
2010 was done improperly prompting the National Forest Board to later rescind
its own decision and cancelled the FCA.

(v) Environment InceptiorReport & Environment Impact StatementDEC

There is no record of either the Environment Inception Report (EIR) or the
Environmental Impact Statement (EIS) for Migsagani SABL over Portion 17C.
The list of approved Environmental Permits submitted te ihquiry does not
include Portion 17C. We found accordingly that no Environmental Permit was
issued to MCL. The proposed oil palm plantation is a Level 3 category project
under the Environment Act and as such will have some direct impact on the
immediateenvironment and therefore, an EIR and EIS must be submitted to DEC
for approval by Environment Council before the project commences. Without an
EIR and EIS no work can be carried out.

All in all, the COI found that the issuing of the SABL over Portioiolvi& MCL

which was then sulleased to MCL was improper and unlawful. We found no
record of the Land Investigation Report (LIR); no record of the Environmental
Permit issued to MCL. The Forest Clearance Authority (FCA) issued to MCL has
already been canceltl and no longer is valid. We also found that consent were
not obtained from the majority of the landowners to lease their land for the SABL
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on Portion 17C. In addition, the SABL is not founded upon a proper-Lease
back instrument in accordance withe@&ions 11 and 102 of the Land Act and
therefore, is defective and void.

We found therefore, that the SABL over Portion 17C was improperly and
unlawfully granted to MVMCL and therefore, any subsequent -lsabe
arrangements would be also be deemed to bédvand of no effect.

RECOMMENDATIONS

Based on the findings made above, we recommend that the SABL over Portion 17C in
the MusaPongani area issued to MVMCL and -tedsed to MCL is to bBREVOKED
forthwith. We also recommend that the entire SABL overtiBo 17C (inclusive of
Portion 16C) is to bREVIEWED

Operations (if any) currently undertaken by the developer (MCL) on Portion 17G are
be CEASErthwith.

We further recommend that the two different factions of the landowner groups
representing MHland MVMCL to immediately get together and discuss a way forward
which would include putting aside their differences and agreeing to work together and
re-apply for a new fresh SABL over Portion 17C which will also include PortioAL16C.
landowners must b involved in the process and give their informed consent.

Government departments responsible for processing SABL applications must ensure
that there is proper awareness carried out including boundaries inspection and all
necessary consent obtained fronl #te landowners. The SABL application procedures
and requirements must be fully complied with to ensure that the SABL is properly and
legally granted.

The Division of Lands of the Oro Provincial Administration must take a lead role and be
involved in theLand Investigation Process (LIP) and also the compilation of the Land
Investigation Report (LIR).
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KEMEND KELBA KEI INVESTMENTS LTD (Portion 155C)
(SABL NO. 63)

REPORT
1.1 Introduction

This is a final report on the Special Agriculture and Busihesse (SABL) over
Portion 155C held by Kemend Kelba Investments Ltd, Milinch Baiyer and Fourmil
Ramu in the Baiyer District of Western Highlands Province. The land is known as
WYl Ydzié O2YLINRaAAY3I | tFyR FINBF 2F nmodo
Catalogue No. 11/609.

There are no serious irregularities in this SABL (Portion 155C) and as such this
report is very brief for purposes of reporting only and completeness as it was one
of the seventyfive (75) SABLSs referred to this COI.

1.2 IPA Records

TS YSYSYR YStol YSA LygSadySyid [(GR 6WYY
1981 by the former Member of Parliament for MBhiyer Mr Joel Pepa Pawa to

operate the Kemend Coffee Plantation in the MBdiyer area. According to the
Investment Promotion Autbrity (IPA) records, Kemend Kelba Kei Investments Ltd

was incorporated on the 22nd November, 2006 and has its registered office at
Section 41, Allotment 104 Warakum, Mount Hagen, Western Highlands Province.

A Certificate of Incorporation was issued to tbempany. The nature of the
business operation is coffee production and selling of processed coffee beans.

The company was issued with 100 ordinary shares and has eight (8) shareholders
who are also directors of the company who are mostly landowners. Téwdoip
of the shares for the shareholders are as follows:

(i) Peter Kalg 5 shares

(i) Justin Kingad 8 shares

(i) Jacob Peng 8 shares

(iv) Jollen Peng 8 shares

(v) Paul Peng 8 shares

(vi) Jackson Plak Pugun®0 shares
(vii) Elan Pulgunq 8 hares

There is no other information regarding the operation of the company including
returns on the IPA records except the application of incorporation documents
which were submitted by the Company Secretary Justin Kingal on the 18th
October, 2006.
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The COhas not received any information whatsoever from the key and relevant
government agencies responsible for the administration of SABL which includes
DLPP, DAL and DEC despite numerous requests and directions issued. The inquiry
was told that there are no féicial files or records on Kemend Kelba Kei
Investment Ltd held by these relevant government agencies. DLPP does not have
any record of the SABL issued over Portion 155C and the Registrar of Titles Mr
Henry Wasa could not locate a copy of the title floistSABL?*

1.3 Grant of Lease

By notice published in the National Gazette No. G170 dated 5th August, 2010 the
then Secretary of DLPP, Pepi Kimas in his capacity as Ministerial Delegate issued a
Notice of Direct Grant to Kemend Kelba Kei Investmentputduant to Section

102 of the Land Act under a 99 year lease. The Notice of Grant was dated 20th
April, 2010.

1.4 Land Investigation & Landowners Consent

The land investigation process (LIP) and the Land Investigation Report (LIR) were
carried out and omplied by John Ngants a private Land Consultant engaged by
DLPP and Western Highlands Provincial Administration. Mr Ngants was the
former Provincial Customary Lands Officer with the Western Highlands Provincial
Administration (WHP) but was laid off workhen the provincial administration
OSIFHraSR Ittt A0Qa FdzyRAYy3a (2 flyR NBIAAGN

Mr Ngants told the inquiry that he was adviced by Jacob Wafinduo (now
deceased) of DLPP in a letter dated 10th October 2006 to carry out the land
investigation over Portion 155C in consultation with the WHP Provincial
Administration. On the 16th October 2007, the then Deputy Provincial
Administrator of WHP, Mr Leo Meninga authorized Mr Ngants to carry out the
land investigation and to compile a LIR apdesent it to the Provincial
Administration for vetting and approval.

The COI is satisfied that although Mr Ngants was no longer an employee of the
State he was, for all intended purposes, properly authorized by the relevant
authorities to carry out thednd investigations including compiling of the land
investigation report over Portion 155C.

The land investigation was carried in the presence of the landowners headed by
Mr Jackson Plak Pugum who is the principal landowner and other community
leaders. At ameeting with the landowners in Kombolopa, Mr Pugum and the

ZAnnex. @AXIlo






