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1 INTRODUCTION

1.0 THE INQUIRY

1.1 The Instruments of Appointment sets out the reasons why the Prime
Minister set up this Inquiry. It is tasked with the responsibility to
inquire into certain issues that led to the collapse of what was once a
shining example of a successful State owned enterprise and the
separation of a statutory Unit Trust into a commercial Unit Trust. This
State owned enterprise is the Investment Corporation of Papua New
Guinea (Corporation) and the Unit Trust was known as the Investment
Corporation Fund of Papua New Guinea (Fund).

1.2 The Corporation was established in 1971 by an Act of Parliament
known as the Investment Corporation Act 1971 (the Act).

1.3 Subsequently in 1973, an amendment was made to the principal Act
which enabled the Corporation to, amongst other functions, establish
and manage Unit Trusts etc. This enabled the Corporation to perform
dual roles as fund manager and trustee with investment funds under its
own portfolio as well as those in the trust ?ind portfolio. This dual role
was brought about when the Corporation executed the Management
Declaration. This document created a trust fund called the Investment
Corporation Fund of Papua New Guinea.

1.4 The Management Declaration did not adequately provide for the
functions, duties, obligations and rights of the Corporation as Trustee
and Manager of the Fund. There were also inadequate provision
specifying the usual indemnities governing the relationship of trustee
and manager.



1.5 Consequently this dual role and function became blurred and created
serious conflicts of interest situations between the Corporation and the
Fund. This situation created a breeding ground for bad governance
issues, such as mismanagement, malpractices and irregularities,
financial misuse and abuse, abuse of power and authority, breach of
fiduciary duties and political interference.

1.6 Over the years, many reviews had been done by various professional
terms to address these issues. Unfortunately nothing much was done to
implement the reviews and recommendations and the situation was
allowed to continue.
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1.7 The Terms of Reference under the inquiry are quite wide. They
include issues relating to public ?nance management and procedure,
corporate governance, investments, fiduciary duties bank loans and
securities, tender procedures, abuse of power and authority.

1.8 A copy of the Instrument of Appointment is attached and marked as
Exhibit in the Appendices to this Report.

1.9 Sir Makena Geno withdrew from the Commission before public
hearings began for personal reasons. Mr. Richard Kuna was
subsequently appointed as Chief Accountant to assist the Commission.

1.10 The Commission began public hearing on Monday 4th September
2006. The last public hearing was held on Wednesday 21St March,
2007. At its first public sitting the Commission set out the procedures
under which the Inquiry would be conducted. The Commission
decided that all sittings of the Commission would be held in public
unless special circumstances warranted a private session. In any event,
all hearings have been held in public.

1.11 During the course of the inquiry a total of 8 witnesses gave oral
evidence, 681 documentary exhibits were tendered and additional
number of files and documents were received into evidence.

1.12 This report is based on an examination and evaluation of the oral
evidence and the documentary material referred to in paragraph 1.11
herein. In conformity with the intention announced by the Commission
in its opening statement, on 4th September 2006, findings made in the
Report are based on evidence of probative value only and not on
rumour or suspicion. I have also considered carefully all submissions
made by Mr. Yagi, Senior Counsel assisting me and the respective
Counsels, for each of the interested parties.

1.13 A full list of witnesses and documents are included in the Appendices



to the Report.

1.14 A full list of legal representations during the Inquiry is also included in
the Appendices to the report. I would like to record my appreciation to
those lawyers who assisted in the smooth running of the inquiry.

ACKNOWLEDGEMENTS

2.1 I express my gratitude to The Right Honourable Grand Chief Sir
Michael T. Somare GCL, GCMC, CH, CF, who as Prime
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Minister, established the Commission of Inquiry and for the duration
of the Inquiry gave his support and honoured its independence.

2.2 1 also wish to thank the Chief Secretary and the Staff of the
Department of Prime Minister for the responsive manner in which all
the Commission?s administrative requirements were met.

2.3 I record my appreciation to all my staff members for their various
contributions towards the smooth running of the Commission?s
business.

2.4 Particular mention should be made of the tremendous effort and
invaluable assistance provided by Counsel Assisting, Mr. Molean
Kilepak until he left in January 2007 to undertake further studies. Ms.
Annette Kora-Aisa assisted me at the beginning of the inquiry but she
too left for personal reasons in the early part the inquiry. When she left
Ms. Miriam Kias joined the legal team and assisted Mr. M. Kilepak in
assisting me. Their work in preparing the evidence for presentation at
the public hearings and maintaining a steady ?ow of witnesses has
enabled the Commission to complete it?s mandate expeditiously and
efficiently.

2.5 I also wish to record my appreciation to the Secretary to the
Commission, Mr. Gerard Dogimab. It was obvious from the beginning
that his experience and invaluable assistance in laying the foundation
for the administrative support for the commission, such as arranging
office accommodation, a public hearing venue, recruitment of support
staff and budget allocations. I am grateful for his invaluable assistance
and that of Ms. Alexandra Kalinoe.

2.6 My senior staff Joseph Yagi, Richard Kuna and Miriam Kias also
provided invaluable assistance in the tedious task of compiling
indexes, proof reading, checking transcript and exhibit references and
generally overseeing the technical production of the Report. I also
wish to acknowledge the tremendous effort put in by my other
professional staff Mr. Nolan Kom and Ms. Clarissa Takip in helping
me to put together this Report.



2.7 Special mentioned must be said of my Executive Secretary, Mrs.
Aileen Wanu who assisted me with my personal matters and Mrs.
Margaret Guina for her tremendous help in typing my Report. It will
be remiss of me not to say thank you to all my other staff. All of them
either collectively or individually contributed and made my difficult
task a little bit easier. They include Security/Personnel, Peter Alu,
Allan Kapo’o, Ben Kaiah, and all my other support staff.
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2 EXECUTIVE SUMMARY

A. FOREWORD AND LIMITATION

It is important this section must be read for anyone reading the report of the
Commission of Inquiry into Pacific Balanced Fund

Guide to the Report

The scope of the Commission?s inquiries were very wide, as required by its
Terms of Reference.

The Executive Summary provides an overview of the Commissions findings
of the matters requiring investigation under the Terms of Reference.

The detailed report and results of the Commission?s inquiries are reported in
Chapters 3 to 8 and are laid out in the order of the Terms of Reference,
identified by specific sub topics.

The Commission’s findings and recommendations are contained in the body
of the respective reports and these are again summarized at the end of each
detailed report, where necessary.

Limitations to the Report

The Commission was set up by the Prime Minister on 3 June 2006 and was
required to report to him on or before 30 August 2006. However, the funding
of the Commission was not appropriated until in August 2006. Consequently,
the Commission was unable to commence hearing until 11 September 2006
when the first public hearing was held.

Extension was granted by the Prime Minister to 30 November 2006 and then
to 31 December 2006.

A further extension was granted by the Prime Minister on 25 December 2006
for the Commission to report by 30 May 2007. This extension was amended
on 12 March 2007 and a new deadline of 23 March 2007 was set.

By way of a comparison the National Provident Fund and Defence Force



Retirement Benefit Fund Inquiries with similar terms of references reported
within two years six months and one year eight months respectively.

As a result the Commission has not been able to investigate fully and report on all 
areas of the Terms of Reference. These areas are clearly identified and
documented in the detailed section of the report.
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BACKGROUND

1.0 In 1971, the Government set up the Corporation under the Act. The objects of
the Corporation are set out in Section 5 of the Act. It?s objects were to
provide equity holding by eligible persons (mainly Papua New Guineans) in
enterprises in PNG in cases where the Corporation is of the opinion that:

it is in the long term interest of the people of Papua New Guinea to
do so; and

a significant degree of equity holding by eligible persons would not
or might not otherwise be readily achieved.

1.1 The functions of the Corporation are outlined in Section 6 of the Act. These
functions were designed, amongst other things to, achieve its principal
objectives. These functions are:

take up shares in enterprises and hold them with a View to their future
disposal to eligible persons: and

dispose of shares in enterprises to eligible persons; and

arrange Opportunities for eligible persons to acquire shares in
enterprises, and arrange for enterprises to offer shares, or rights to
future shares to eligible persons; and

underwrite share issues in the country and take from any part of any
such issue that is not taken up by any eligible persons; and

in accordance with the law relating to such matters, or in such manner
and on such conditions as are approved by the Minister in any
particular case-

(i) establish or manage in the country, or join in the
establishment or management in the country of, investment
companies or unit trusts or other mutual funds; and

(ii) if and when it appears to it desirable, take such action as it
appears to it necessary or desirable to sell or otherwise make
available to eligible persons shares, units or subunits in any



such company, trust or fund; and

enter into consortium arrangements as appropriate; and

do any other thing that is necessary or convenient for the purposes of
achieving its object.

1.2 Section 7 of the Act imposed restrictions on the Corporation on certain share
dealings.

1.3 The Corporation is given very wide powers to do, both internally or
externally, all things necessary or convenient to be done for or in connection
with the achievement of its objects and the performance of its ?rnctions. The
powers included the power to:

borrow money with the consent of and on such terms and conditions as
are approved by the Minister; and

lend money and

participate in the formation of a company or other business enterprise;
and

subscribe for or otherwise acquire, and to dispose of:
(i) shares in, or securities of, a corporation; or
(ii) interests in, or securities of, a corporation, or

underwrite issues of shares in, or securities of, a corporation; and

buy back any shares sold by it at a price that, in the opinion of the
Investment Corporation, is fair and reasonable in the circumstances.

1.4 In 1973, the Act was amended to allow the Corporation to, amongst other
things, create or manage Unit Trusts. To effect this change, the Corporation
signed an agreement called the Management Declaration. Thus the Act and
the Management Declaration bonded the Corporation with the Fund. Under
the Management Declaration the Corporation became the Trustee and
Manager for the Fund. As can be seen the Corporation was owned by the
State whilst the Fund was owned by the Unit Holders. The umbilical cord that
connected the Corporation and the Fund was both the Act and Management
Declaration. The two organizations were intimately connected?~one could not
live without the other.

1.5 The Act prescribed the investment guideline which was that the corporation
and the fund were to ?operate on sound business principles? (see 3.10). The
Act also stipulated that any policy issued must be approved by the relevant
Minister and the Head of State, acting on advice. (See 5. 10).

1.6 From the day of its inception the Board of Directors and management of the



Corporation were also the Directors and managers of the Fund. The Directors,
the Managing Director and the Deputy Managing Director were appointed by
the relevant Minister, thus there was direct and indirect political influence in
the appointment process. As a result there were constant changes in those
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offices, which also had an adverse impact on its operations and performance
as a corporation.

1.7 Since its inception the Corporation and the Fund have played a considerable
role in the successful economic development of PNG. However, the
Corporation and the Fund had great difficulty in terms of future growth. Their
ability to grow was restricted by virtue of the limitations imposed by the
enabling Act.

1.8 Because the Corporation was a Public Statutory Corporation and because of
the nature of its activities it was subject to other relevant Laws. These
included the Public Finances (Management) Act 1995 (PFM Act), the
Securities Act and other general laws.

MANAGEMENT OF THE CORPORATION AND THE
FUND BEFORE SEPARATION

2.0 The Management of the Corporation and the Fund before the separation rested
with the Board of Directors and the senior managers of the Corporation.

2.1 In the performance of its functions, powers and duties the Directors and the
management were required to conduct the business activities of the
Corporation and the Fund in accordance with sound business principles?.
That was its principal investment guideline as set out by the Act. The Act
required the Directors and the Management to manage and operate the two
organizations in accordance with sound business principles.

2.2 Like all other successful State owned enterprises that have been subjected to
legislative constraints and/ or political interferences or influences, the
Corporation and the Fund have been no different. There is strong evidence
that since its inception political influence or interference has been rife and
consistent in the management and administration of the two organizations
leading up to the decision to separate the Corporation and the Fund. Up until
the decision to separate them, there were consistent political interference,
abuse of power and mismanagement by successive Board of Directors and
Management.

2.3. The evidence uncovered by the Commission shows that the Directors and the
senior management did not live up to the statutory investment guideline or
indeed the terms of the Management Declaration. The Inquiry has found that
the Directors and/or management did not administer and manage the affairs of
the Corporation and the Fund on sound business principles. For example the
corporation did not:



2.4 I Take appropriate action to prevent possible insolvency of the
Corporation

xii

Lodge annual return

Take appropriate action to prevent possible insolvency of the
Corporation

Lodge tax returns for the Fund since 1990’s;

Have any Annual General Meetings

Keep proper accounting records

Make sound investments

Have audited Accounts for the Corporation for several years
Obtained the necessary approval from the Minister for Finance
Comply with internal external tender procedures

Have proper control over its finances.

Comply with Public Finances (Management) Act

2.5 These matters to my mind are indicative of the Board and Management
failures in the performance of their fiduciary duties as Directors and managers
of the Corporation. The same comments may be made in relation to the
management of the Fund. For instance:

The Funds accounts were not audited for many years

No income tax returns were lodged for many years

No audit of the register of unit holders

No Annual General Meetings of the unit holders have been held.
Operating in breach of the Securities Commission Act
Operating in breach of the Companies Act

Operating in breach of the Income Tax Act

Operating in breach of the Management Declaration

2.6 As far back as 1994 and the subsequent years up to 2001, the financial
statements of the Corporation and Fund were not only reported very late to
Parliament but were heavily qualified due to poor record keeping and
financial control. Despite repeated concerns raised by the Auditor General,



the Board and Management made no concrete attempt to attend to the issues
raised. The K37 million proposed write-off is solely caused by the continuous
negligence in maintaining proper accounting records.

2.7 As a consequence several reviews by professional fims were conducted.
These reviews recommended structural and other management changes. Very
little was done or acted upon in reSpect to those recommendations by persons
responsible.

2.8 Things came to a head in 1998 when serious issues were raised about the
management of the Corporation and the Fund. As a result a number of
investigations were carried out between 1998 and 2002 by several different
organizations. These raised significant issues about the management of the
Corporation and the Fund and other related issues. Very little was done to
implement the findings and recommendations.

2.9 In July 1999 a new Government under Sir Mekere Morauta came into office.
Upon assuming the office, the Prime Minister made it quite clear that under
his leadership the Government would pursue privatization of State Owned
Enterprises with some priority. Following this statement, the Board and
Management of the Corporation together with external Advisors, prepared the
Corporation for corporatisation.

2.10 However, in September 2001 the then Government through the Minister for
Privatization issued a policy directive which required the Corporation to retire
as a statutory Trustee and Manager of the Fund. The policy required the
conversion of the Fund into a fully commercial unit trust under the Securities
Act 1997 so as to eliminate political influence or interference in the
management of the unit holder?s funds and investments. The directive also
required the Corporation to nominate or otherwise facilitate a successor
trustee entity to succeed it. In effect the policy directive required the Fund to
be separated from the Corporation.

2.11 Consequently, the Board and Management of the Corporation worked towards
achieving that policy directive. However, this was all done in haste as evident
in the Report.

2.12 As part of that separation process the Corporation, other entities, such as the
Defense Force Retirement Benefit Fund, Melanesian Capital Advisors 
(MCAL), the Fund and others incorporated a trustee Company known as
MTSL. It was designed that MTSL would become the new Trustee for the
Fund once it was effectively separated from the Corporation. MTSL was
subsequently incorporated and registered by the Securities Commission as a
Trustee Company.

2.13 At the same time the senior Managers of the Corporation were actively
scheming up a scheme to set up their own management company to bid for the
management rights to manage the Fund once it was separated. In the midst of
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the separation process they incorporated a company called Pacific Equities
and Investments (PEIL). To my mind this was a well thought out scheme
designed to bring maximum financial benefit to the people behind this scheme
such as John Ruimb, Chris Gideon, Enoch Pokarop, John Sanday and their
associates.

2.14 In December 2001, the Board of the Corporation allowed the Management
Declaration to formally lapse. Part of the umbilical cord that joined the
Corporation to the Fund was now formally severed. By a Board resolution on
10 October 2001, the Corporation formally appointed MTSL as Trustee of the
Fund.

2.15 Generally speaking it is clear from all the evidence that the Board of Directors
either individually or corporately were in serious breach of their fiduciary
duties to the Corporation and the Fund. The evidence demonstrates that the
Directors and or the senior management were either incompetent or negligent
in the discharge of their reSpective fiduciary duties. However, there is
evidence that some individual Directors, (such as A. Kandakasi) did try their
best in the discharge of duties. There were other persons who were appointed
as Directors but who did not even take part in any meeting of Directors when
their appointments were revoked, (such as Peter Kopunye others).

2.16 The evidence before the Commissions demonstrates clearly that, there was
imprudent management of both the Corporation and the Fund during the
relevant period under inquiry.

2.17 There is overwhelming evidence of consistent political interference in the
Board and senior management of the Corporation which had a direct bearing
on the management and operations of both organizations, that there was a
corporate need to separate the Corporation from the Fund. Further, the coming
into effect of the Securities Act 1997 also meant that the Fund had to Operate
under that Act. Moreover, the evidence shows clearly that there were serious
breaches committed by the Directors and Management of the Corporation of
the Management Declaration, that it was in the best interest of the Unit
Holders to separate the Fund and the Corporation. There was therefore an
overwhelming need or justification to separate the Fund from the Corporation.

3.0 GOVERNMENT POLICY AND NATIONAL EXECUTIVE
COUNCIL DECISIONS

3.1 On 14th July 1999 Sir Mekere Morauta became Prime Minister of Papua New
Guinea. He was also the Minister for Treasury. In his maiden speech as Prime
Minister in Parliament he referred to Papua New Guinea?s date with destiny.
Sir Mekere’s government came into office when the economy of the country
was in a crisis. The value of the Kina had fallen to an all time low.
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3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

The Government was determined to correct this and set the country in right
course and direction. Part of this strategy was to privatize/corporatise State
owned Enterprises.

Subsequently in February 2000, the Government by National Executive
Council formally adopted and issued a broad and general policy on the issue
of privatization /corporatisation of State Owned Enterprises.

In so far as the Corporation and the Fund were concern their relationship,
functions, duties and responsibilities were subject to the provisions of the Act.
In relation to policies, the Act sets out in clear terms the procedures to be
followed by the Corporation in the performance of its operations. In other
words the enabling law sets out clearly the procedures relating to any policies
involving the operations of the Corporation and the Fund. The relevant
provisions are set out in Sections 6 and 10 of the Act.

Following the policy made by the NEC the Board and Management of the
Corporation under the leadership of Rex Augwi as Chairman and John Ruimb
as Managing Director pursued the privatization of the Corporation and the
Fund with determination, vigour and in haste.

The Board and Management of the Corporation then formally adopted and
endorsed a privatization policy for the Corporation. This was a major policy
submission and under s. 10 (3) of the Act, the submission required Cabinet
approval and approval by the Head of State, acting on advice. As will be seen
shortly the procedures set out by the Act were not followed in the
privatization policy in respect of the Corporation and the Fund.

My inquiries with the relevant offices, such as the Cabinet Secretary reveal
that there was no submission from the Minister to Cabinet for the privatization
of the Corporation. There is no evidence that the Minister put the policy to the
National Executive Council for its deliberations and approval. There is also no
evidence that the National Executive Council approved the said policy.
Further more there is also no evidence that the Head of State indeed approved



the said Policy Directive issued by the Minister.

It is clear therefore that the separation /privatization policy for the Corporation
and the Fund were unlawful, in that the proper procedures set out by the Act
were not followed by the Directors, Managers and the Minister.

The separation of the Fund from the Corporation was done hastily,
improperly, and unlawfully. The evidence gathered during the course of the
inquiry reveal the following:

that the management of the Corporation and the Fund was not conducted in a 
transparent manner and in accordance with good management practices;
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that the conversion of the Fund was not done transparently and in a
manner authorized by law;

that the management of the Fund since its conversion in 2001 has been
carried out in a manner not beneficial to and otherwise prejudicial to
the interest of the unit holders of the Fund;

failure to adhere to public tender procedures;

failure to declare conflicts of interests;

failure to obtain professional management advice.
not fully complying with ministerial directives.

Given the matters I have highlighted above, it is my opinion that the
privatization/ separation of the two institutions should not have been done until
the matters I have raised and all other necessary issues were properly
addressed and settled. Unfortunately this did not happen, but instead the
Directors and Managers pushed for the separation hastily. It is obvious from 
the evidence before the that the Management were motivated by
personal interests than the interests of the State and the Unit Holders.

In conclusion the Corporation and the Fund were badly managed. This had
management occurred prior to 1998 and it continued until the Fund and the
Corporation were separated. To my mind it is clear that the cause of the bad



state of affairs was due to a number of reasons. The obvious ones include
undue political interference in the constant and sometimes unnecessary
changes in the Board and Management and incompetence on the part of the
Board and Management. The evidence reveals that what was once the pride
of Papua New Guineans was on the verge of collapsing. During the period
under inquiry the Corporation was possibly technically insolvent

Although the separation was improper and unlawful, nevertheless that action
saved the investments of thousands of Papua New Guineans who had
investments in blue chip Companies.

MANAGEMENT OF THE FUND AFTER SEPARATION

In January 2002, the umbilical cord that tied the Fund to the Corporation was
severed and the two entities were formally separated. The Fund became a
fully commercial Unit Trust and became Paci?c Balanced Fund whilst the
Corporation remained as a Statutory Corporation and continued to remain as
Fund Manager until it retired in May 2002.

The Corporation appointed MTSL as the new Trustee for the Fund. This
appointment was not legitimate and improper for several reasons:
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The policy directive issued by the Minister was contrary to law and
therefore the subsequent action by the Board of the Corporation
pursuant to that policy directive in the appointment of MTSL was also
wrong in law. Its appointment as Trustee was therefore unlawful.

The power to appoint a Trustee rests with the Unit Holders. As the
Fund belongs to them, there should have been a properly convened and
constituted meeting of Unit Holders to appoint who they wish to have
as their Trustee and Manager. In this case, the Corporation was not the
only Unit Holder. It had no power to unilaterally appoint MTSL as
Trustee.

Further there was no meeting of Unit Holders to appoint MTSL as
Trustee. In addition there was no open expression of interest and
competitive tender process to select or appoint the Trustee.

After the formal separation in January 2002, MTSL became the Trustee.
Apart from a short period (between March April 2002) PEIL has been the



Fund Manager since April or May 2002.

The Trustee and the Fund Manager have behaved improperly in the
management of the Fund. There is overwhelming evidence that both the
Trustee and the Manager are guilty of gross breach of fiduciary duties and
breaches of statutory duties. They have either individually or collectively
abused their powers and hence mismanaged the affairs of the Fund.

As MTSL is a general Trustee firm it was required to comply with its statutory
obligations set out by the Securities Act and the Securities Regulations. It was
obliged to act honestly, to make sure that the investments and other property
of the unit trust are clearly identified as those of the unit trust, and that they
are held separately from the property of the unit trustee or manager, and any
investment or other property of any other unit trust or scheme.

Since its appointment MTSL has not acted in good faith nor acted in the best
interest of the Unit Holders. It has earned huge fees, yet it has committed
serious breaches in the discharge of its fiduciary duties. For instance MTSL
has not clearly identified certain investments in investee companies as
belonging to the Fund and not its own. In some instances it has indicated
clearly on the share certificates that MTSL was holding the shares in the name
of or in trust for the Fund. However in other share certificates it does not state
this and in fact the share certificates are in its own (MTSL) name. For
example the shares in Bank South Pacifc Ltd, Amalpack Ltd, Markham
Culverts Ltd, Melanesian Metals Corporation Ltd, Melanesian Trustee
Services Ltd, and Origin Energy Ltd, are held in the name of the Fund. On the
other hand there are shares in other companies that are in the name MTSL per
se and which are not clearly marked as belonging to the Fund.

4.7
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These include shares in Associated Mills Ltd, South Pacifc Brewery Ltd,
Marsh Ltd, Ramu Sugar Ltd, Toyota Tsusho (PNG) Limited and Trukai
Industries Ltd. And yet there is another group of shares which are still
registered in the name of the Corporation. These include shares in companies
such as Origin Energy (PNG) Ltd, Amalpack Ltd, Kumul Hotels Ltd, Nowra
No.8 and Yandama Trading Ltd. These actions are clearly in breach of the
Securities Regulations.

Another example of a serious breach of fiduciary duty as trustee is the



pledging of the Funds assets, in particular the various shares in certain
companies as security to obtain a K12 Million loan from Westpac Bank for
itself. This was clearly improper and breach of its statutory duty as a Trustee.

One other example of serious breach of duty is that after the sale of units to
the National Superannuation Fund Ltd, MTSL made a huge profit of some K8
Million. None of this profit was ever credited to the account of the Fund. All
of this profit was deposited in the account of MTSL and subsequently money
was withdrawn from that account for the bene?t of John Sanday and his
associates. Not one toea of this profit was ever given to the Fund. The Unit
Holders of the Fund certainly received nothing for the use of their assets. This
was clearly unlawful in that this was in breach of the Securities Act, the
Securities Regulations, and the Trust Deed.

The payment of K1.2 Million in fees to Melanesian Capital Advisors Ltd, a
company wholly owned and controlled by John Sanday is also another
example of breach of its duties as Trustee. This was clearly unlawful and
highly improper. There are other highly improper and unlawful activities of
the Trustee which I have set out in detail in the Report.

PEIL is the Fund Manager. It too has earned huge fees since 2002 when it
took over as Fund Manager, yet its performance in the discharge of its
fiduciary duties leaves a lot to be desired. It too has committed serious
breaches in the mismanagement of the Fund and its investments. The evidence
that is before this Inquiry also reveals that it too is guilty of serious breaches
of its fiduciary duties to the Fund and to the ultimate owners, namely the
37,000 or so Unit Holders. Examples of these breaches include, but not
limited to:

I Shown no responsibility in ensuring that the requirements of the
Securities Act and the Securities Regulations were being met.

I No valuations of the Fund have been done since 2002.
. Tax returns for the Fund have not been completed.
. No audited annual accounts since 2002.

.- Refusing to ?illy account for the K37 Million proposed write off.
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5.2

5.3

I No Annual General Meeting of Unit Holders

Their respective Directors and Managers such as John Sanday and John
Ruimb have at best of times acted in self interest rather than in the best
interest of the Unit Holders. Both of them have committed numerous serious
breaches of many relevant laws, such as the Companies Act, the Securities
Act Regulations and the Trust Deed. The evidence reveals that Trustee 
Manager have committed malpractice irregularities, financial misuse 
abuse, abuse of power authority, breach of fiduciary duties, breach of
statutory duties and obligations. There have been instances of conflicts of
interests between the Trustee and the Fund Manager.

Several other entities have acted badly. Their actions and or omissions are at
best of times not in the best interest of the Unit Holders of the Trust. For
instance several Directors of Motor Vehicles Insurance (MVIL) including
the Managing Director, Dr. John Mua have acted improperly and in some case
unlawfully. For instance, as MVIL is a Public Company, its sale of the units
was subject to the approval of the Minister for Finance under S. 61 of the
Public Finances (Management) Act. No such approval was obtained.

Westpac Bank (PNG) also acted imprOperly in accepting the assets of
PBF as security to give a loan of approximately K12 million to MTSL. All
the evidence on this aspect, demonstrate very clearly that MTSL obtained the
loan for itself. Paci?c Balanced Fund, the owners of the shares which were
pledged as security did not receive a single toea from this transaction.

The Securities Commission did not take prompt action to stop further
breaches from being committed by the Trustee and Fund Manager. As a result
of this situation there has been continuous breaches committed by the Trustee
and Fund Manager with respect to mismanagement and abuse of power and
authority even up to the date of this report.

FINDINGS RECOMMENDATIONS

I have made findings and referrals based on all the evidence as set out in detail
in the Report. The findings are based on the probative value of the evidence
provided or given before the Commission. The findings are not based on
speculation or on suspicion. I have, in the Report made certain
recommendations and referrals, against individuals and companies.

There is overwhelming evidence that the Directors and Managers of the
Corporation and the Fund failed in the discharge of their respective fiduciary
duties.

The Directors and the Management failed to keep or maintain the Financial
Statements of the Corporation, the Fund and those of the various subsidiary



companies in a proper and timely manner resulting in the production of
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inaccurate Financial Statements and furthermore well after the Statutory
deadlines set out by the Act, the Companies Act, the PFM Act, the Securities
Act and other relevant laws. The Directors of the Corporation either
individually or collectively were in serious breach of their ?duciary duties as
well.

During the relevant period under inquiry the Corporation was most probably
insolvent. They were in effect operating a company that was most probably
insolvent. The Board and Management of the Corporation failed to adhere to
the prescribed statutory investment guideline.

The taxation aspects of the Corporation, the Fund and their respective
subsidiaries were poorly managed by the Directors and the Management,
resulting in a situation where even as of today the tax positions of these
entities are difficult to ascertain.

The annual statutory returns and other statutory compliance notices needing
lodgement required by the Companies Act and the PFM Act in respect of the
subsidiary companies and the Corporation and the Fund were poorly
maintained and were either not lodged or not lodged in a timely manner as
stipulated by the Companies Act. The Directors and Management failed in
their fiduciary duty in this respect also.

The Directors and Management of the Corporation also failed in the
performance of their respective fiduciary duties as the annual audit of the
register of the Unit Holders of the Fund and the annual general meetings of
the Unit Holders required to be held by the Management Declaration were
never carried out. These significant failures have led to a Unit holder register
which, in my opinion is inaccurate in material respects. Once again the
directors and management have failed in the performance of their fiduciary
duties.



The Corporation was neither corporatised nor privatized; it remained as a
statutory body until it was vested in the Independent Public Business
Corporation (IPBC). The effect of the privatization or conversion was merely
the separation of the Fund from the Corporation.

The Directors and senior managers of the Corporation were pro?active in the
push for and ultimately approved a policy to separate the Fund and the
Corporation. This was a major policy shift which had the potential of leading
to the demise of the Corporation. During the period under investigation, the
Corporation was not in a sound ?nancial position. In fact all the evidence
points to the Corporation being insolvent.

As a result of the separation, all the staff of the Corporation were retrenched.
Upon retrenchment all the staff were paid their retrenchment bene?ts.
However inappropriate tax rate was used in calculating the appropriate tax
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payable with the consequence that there was underpayment of income tax in
reSpect of all the retrenched staff. This was clearly unlawful and in breach of
the Income Tax Act. As at the date of this Report the retrenched staff owe the
Internal Revenue Commission (IRC) outstanding taxes inclusive of penalties
in excess of One Million Five Hundred Thousand Kina This
matter must be referred to the IRC for appropriate action.

Proper procedures set out in the Act and the Management Declaration were
not followed in the separation process. The policy directions issued by the
Minister for Privatisation did not comply with the relevant law.

The evidence reveals that the Corporation and the Fund were badly managed
before the separation. The Corporation was possibly trading as an insolvent
entity. There were instances of abuse of power by Board and Management.
The evidence also reveals that Directors and Managers in many instances did
not comply with the relevant statutes. The Statutory investment guideline was
in most instances ignored. The Directors of the Corporation, should be
referred to the Ombudsman Commission for ?irther investigations for their



conduct as public of?ce holders.

Since separation, the Director of the Trustee (MTSL) such as Mr. Sanday have
behaved badly in managing the Fund. It has committed numerous breaches of
the Securities Act, Securities Regulation and the Trust Deed and other
relevant laws. It is guilty of mismanagement; abuse of power and authority.
It has failed to discharge its ?duciary duties competently. Its appointment as
Trustee must be revoked immediately.

The Manager of the Fund (PEIL) including its Directors, in particular Mr
Ruimb is equally guilty of mismanagement, abuse of power and authority and
has failed to diligently perform its ?duciary duties. It too has committed
numerous breaches that should in my opinion, not continue to remain as a
Fund Manager.

In all the circumstances, the licenses of both the Trustee (MTSL) and the Fund
Manager (PEIL) should be immediately revoked by the Securities
Commission.

The MVIL and some of its directors, including Dr. John Mua acted
imprOperly and contrary to law in its dealing with the disposal of its Units, in
that no Ministerial approval had been obtained from the Minister for Finance
under S. 61 of the PFM Act. Dr. Mua should be referred to the Ombudsman
Commission for his conduct.

Westpac Bank (PNG) also acted improperly in its dealings over the loan
of K12 million to MTSL, when it accepted shares as security for the
loan. The Bank of Papua New Guinea should investigate its conduct over the
loan affair.
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In relation to the K37 million proposed write off, my inquiries now show that
the amount to be written off should be less. It should be around K8 million.
The balance should be assessed in detail prior to any action for recovery.

Even though proper procedures were not followed in the process of
separation, nevertheless considering the passage of time; the current state of
affairs of the Fund, and in all circumstances I consider that it would not be
prudent and in the best interest of the Fund to disturb its current status quo. I
consider that under the current circumstances it would be in the best interest
of the thousand of investors for the Fund to continue to operate as such. In
order for this industry to ?ourish, a full regulatory reform is urgently required
to ensure that the supervisory, monitoring and enforcement roles of the
Securities Commission are closely and adequately de?ned and prescribed.



Given the growth in the Securities market and the complexity of the securities
market, I strongly recommend that the office of the Securities Commission
should be adequately funded and resourced. It should be detached from the
current set up under the umbrella of the Investment Promotion Authority and
given autonomy to function independently.

Hon. Don Sawong, LLB, MBE
Chairman Chief Commissioner

Port Moresby

28?? March, 2007

3.1

3.1.1

STRUCTURE OF THE CORPORATION AND THE FUND

The Corporation

Introduction

This Commission of Inquiry is tasked with the responsibility to inquire into certain
issues that arose as a result of the separation of the Fund from the Corporation.

The Corporation was established under an Act of Parliament called Investment
Corporation Act 1971. It was established as a corporate body and has been 
endowed
with the relevant and appropriate life support capabilities including the necessary
powers and functions to operate as a legal entity.

Since 1973 the Corporation was performing dual roles as manager and trustee in
dealing with the investment funds under its own portfolio as well as in trust fund
portfolio. These dual roles and functions were brought about when the Corporation
executed the Management Declaration. The Management Declaration created a trust
fund called the Fund.

As I mentioned earlier, the Management Declaration does not adequately provide for
the functions, duties and obligations of the Corporation as the trustee. There are also
no adequate provisions specifying the usual indemnities governing the relationship of
the trustee and manager.

Due to high levels of incidences referred above, a team of professional experts were
engaged. This Team reviewed the Corporation?s systems and process and as a 
result a
strong recommendation for major structural changes to the Corporation was made.



Consistent with standing government policy, the Corporation was initially preparing
towards corporatisation. However, the government policy with respect to the
Corporation subsequently shifted in late 2001 and this resulted in the separation of 
the
Fund from the Corporation. The Fund ultimately became a commercial unit trust and
is now known as Pacific Balanced Fund.

The terms of reference under the inquiry include issues relating to public finance
management and procedures, corporate management, investments, ?duciary duties,
bank loans and securities, corporate governance, duties and responsibilities. These 
are
the complexities of a modern commercial world order.

It is therefore imperative at the outset for this Report to look at the structures within
which Corporation played its dual role as the manager and trustee.

3.1.2

3.1.3

3.1.4

Establishment of Corporation

The Corporation was established by the Act. It was speci?cally established under
section 3 of the Act. This provision reads 

Establishment of the Corporation.

A body by the name of the Investment Corporation of Papua New
Guinea is hereby established 

Objectives of the Corporation

The main object and purpose of the Corporation is to provide equity investment
opportunity for citizens and national enterprises in Papua New Guinea who are
de?ned by the Act as ?eligible persons?. Section 5 of the Act which provides for the
objectives is stated hereunder 

Object of Investment Corporation.

The object of the Investment Corporation is to provide for an equity
holding by eligible persons in enterprises in Papua New Guinea in
cases where the Corporation is of the opinion that??

it is in the long?term interest of the people of Papua New Guinea
to do so; and

a significant degree of equity holding by eligible persons would
not or might not otherwise be readily achieved.



Functions of the Corporation

The functions of the Corporation are outlined in Section 6 of the Act. These functions
were designed, amongst other things, to achieve its principal objectives. These
functions are:-

take up shares in enterpiises and hold them with a view to their future disposal
to eligible persons;

dispose of shares in enterprises to eligible persons;
arrange opportunities for eligible persons to acquire shares in enterprises, and
arrange for enterprises to offer shares, or rights to future shares to eligible

persons;

underwrite share issues in the country and take ?rm any part of any such issue
that?s not taken up by any eligible persons;

(6)

(1)

in accordance with the law relating to such matters, or in such manner and on
such conditions as are approved by the Minister in any particular case?

establish or manage in the country, or join in the establishment or
management in the country of, investment companies or unit trusts or
other mutual funds;

(ii) if and when it appears to it desirable, take such action as it appears to it
necessary or desirable to sell or otherwise make available to eligible
persons shares, units or subunits in any such company, trust or fund;

enter into consortium arrangements as appropriate;

generally do any other thing that is necessary or convenient forithe purposes of
achieving its object;

the Corporation may, and shall if the Minister so directs, act as agent for the
Government in relation to any matter within the objects and functions of the



Corporation, and the State shall fully and eventually indemnify it and hold it
safe against all claims or actions made or taken against it as a result of its acting
as such an agent; - -

the Corporation may, shall if the Minister so directs, act as agent for the
Government in relation to any matter within the objects and functions of the
Corporation, and the State shall fully and effectually indemnify it and hold it
safe against all claims or actions made or taken against it as a result of its acting
as such and agent;

the Corporation does not have, and shall not exercise or purport to exercise, any
power of compulsion on or in relation to any enterprise or its shareholders,
except so far as such a power is conferred on it by or under any agreement or
arrangement with the enterprise to its shareholders;

the Act does not compel the Corporation (otherwise than as agent for the
Government) to take up equity holding or to exercise or perform any of its
powers or functions in relation to an enterprise, except so far as a duty to do so
is imposed on it by or under an agreement or arrangement with the enterprise or
its shareholder or otherwise, or by or under any other law;

the Corporation was prohibited from buying shares on a stock exchange, other
than shares in a company that was incorporated in the country.

3.1.5

3.1.6

Scheme of the Legislation

It is apparent that the scheme of the Act is to enable aspiring Papua New Guinean
citizens and enterprises to participate in foreign controlled and dominated investment
and share markets for their economic well being.

It was envisaged that this product would grow and mature over time and ultimately
bring greater economic and ?nancial bene?ts to many ordinary Papua New Guinean
investors.

There is no doubt that the object, purpose and the scheme of the Act was indeed 
very
good and with honourable intentions.

The Board

The Corporation is managed by a Board of Directors. The Board is established under
section 9 of the Act and is constituted by nine members who are appointed by the
Minister. Section 9 of the Act reads -

Board of Directors.



(1) A Board of Directors of the Investment Corporation is hereby
established.

(2) The Board shall be constituted as provided by Part II 
And Part of the Act provides that the Board of Directors shall consist of:-
the Managing Director; and

an of?cer of the Rural Development Bank appointed by the Minister by notice
in the National Gazette; and

an of?cer of the Department of Finance appointed by the Minister by notice in

the National Gazette; and

not less than ?ve and not more than nine other members, of whom not less than
four are citizens, appointed by the Minister by notice in the National Gazette.

A member appointed under category or holds of?ce during the pleasure of
the Minister.

A member appointed under category and who is not an of?cer or employee of the
Public Service is appointed for a period of three years and holds of?ce subject to
good behaviour and is otherwise eligible for re?appointment.

A member of the Board of Directors is required under section 14 of the Act to make a
Declaration of Of?ce provided for by the National Constitution and make a
declaration of secrecy in the prescribed form. The content of the form is shown

below:?

AFFIRMTION OF OFFICE.

Schedule of Secrecy.

SCHEDULE 2.
Sec. I4.
DECLARATION OF SECRECY.
I, . . . a member of the Board of Directors of the Investment

Corporation ofPapua New Guinea, do solemnly and sincerely declare
that I will at all times maintain secrecy in relation to the a?airs of the
Board and of the Investment Corporation of Papua New Guinea and, in
particular, that I will not directly or indirectly communicate or divulge
any information that comes to my knowledge in the performance of my
functions as a member of the Board, except by authority of the Board or
under compulsion or obligation of law.

(Signature of Declarant. 
Declared at. . . 
Dated. . . 



Before me:

(Signature of Person before whom Declaration is made.)

The declaration of Of?ce under the National Constitution is in the following format:-

3
Sec. Sch.l.2(l)
DECLARATION OF OFFICE
I do promise and declare that I will well and

truly serve the Independent State ofPapua New Guinea and its people
in the o?ice 

3.1.7 Appointment to the Board of Directors

The members of the Board of Directors are appointed by the Minister. The Act does
not impose any requirement as to quali?cation, skill or experience as criteria for
appointment to the Board.

However, due to the nature of the duties and responsibilities of the of?ce of the
Managing Director one would expect in practice that persons possessing appropriate
experience and quali?cation be appointed to that of?ce, although this is not a legal
requirement. 

Therefore the Minister has fairly wide discretion as to whom he desires to appoint. In
almost all cases and especially in the recent times, except few, the appointments 
were
politically motivated. There is no doubt that this was a major contributing factor
giving rise to the issues before the inquiry.

The Minister?s power to appoint persons to the Board of Directors is vested in 
section
12 of the Act and is stated in the following way:-

?12. Constitution of the Board of Directors.

(1) The Board of Directors shall consist of?
the Managing Director; and

an o?icer of the Rural Development Bank appointed by the
Minister by notice in the National Gazette; and

an o??icer of the Department of Finance appointed by the
Minister by notice in the National Gazette; and

not less than five and not more than nine other members, of



whom not less than four are citizens, appointed by the Minister by
notice in the National Gazette.

(2) A member appointed under Subsection or and a member
appointed under Subsection who is an o?icer or employee of the
Public Service, holds o?ice during the pleasure of the Minister.

(3) A member appointed under Subsection who is not an officer
or employee of the Public Service~

shall, subject to Subsections (4) and (5), be appointed for a
period of three years; and

holds o?ice subject to good behaviour; and

3.1.8

is eligible for re-appointment.

(4) In the event of a member appointed under Subsection ceasing
to hold o?ice before the expiration of the period of his appointment, and
the appointment in his place of a person other than an o?icer or employee
of the Public Service, the period of the appointment is the remainder of
the period of o?ice of the member ceasing to hold of?ce.

(5 An o??icer or employee of the Investment Corporation or the Rural
Development Bank shall not be a member of the Board appointed under
Subsection 

Under section 15 of the Act, a member of the Board, other than category and
appointees ceases to hold of?ce under the following circumstances:?

permanent incapacity

bankruptcy or insolvency

resignation

is absent without leave granted by the Minister, from all meetings of the Board

fails to give disclosure of matters he has interests in.

Powers of the Corporation

Because the law gave legal life to the Corporation, the law also bestowed on it 
certain
powers and functions. These powers and functions were to enable and allow the
Corporation to serve its purpose in life.

The powers of the Corporation are contained in section 8 of the Act. The Corporation



is given very wide powers to do all things necessary or convenient to be done for or
in connection with the achievement of its objects and the performance of its

functions. The powers included the power to:

borrow money with the consent of and on such terms and conditions as are
approved by the Minister.

lend money.
participate in the formation of a company or other business enterprise.

subscribe for or otherwise acquire, and to diSpose of -

shares in, or securities of, a Corporation
(ii) interests in, or securities of, a Corporation
underwrite issues of shares in, or securities of, a Corporation.

buy back shares sold by it at a price that, in that opinion of the Investment
Corporation, is fair and reasonable in the circumstances.

3.1.9 Of?cers and Service of the Corporation

The Act recognized that people need to be employed to provide service to the
Corporation. It therefore made provision for appointment of of?cers. These of?cers
constitute the service of the Corporation. The relevant provisions of the Act are
sections 21 25. Essentially these provisions provide that 

-: we)

The Corporation may appoint such of?cers as are necessary for the purposes of
this Act.

The of?cers constitute the service of the Corporation.

The provisions of the Public Services (Management) Act 1995 apply to certain
of?cers in respect to certain rights and bene?ts only.



The of?cers hold of?ce on such terms and conditions as are determined by the
Corporation.

The regulations may make provision in relation to the service of of?cers, and in
particular may:-

prescribe the terms and conditions of employment of of?cers; and

(ii) make provision for the establishment of a superannuation scheme to
provide bene?ts for the Managing Director, Deputy Managing Director
and of?cers of the Corporation, on retirement.

Appointment of temporary and casual employees "may be made as deemed
necessary.

The Corporation may make available to its officers and employees, or any of
them, such housing or other accommodation and on such terms and conditions,
as it thinks proper.

3.1.10 Management structure

The head of the Corporation Management team is the Managing Director. The next 
in
hierarchy is the Deputy Managing Director. Both are appointed by the Minister.

The Deputy Managing Director acts in the absence of the Managing Director.

3.1.11

3.1.12

Their terms and conditions of appointment are determined by the Minister, subject to
the Salaries and Conditions Monitoring Committee Act 1988 (SCMC Act).

At all relevant and material times the management structure of the Corporation is
reflected by the organisational flow chart contained in the PWC Scoping Study 
Report
which is attached and marked as Exhibit in the Appendices to this Report.

Financial structure

Under section 26 of the Investment Corporation Act the capital of the Corporation
consists of:?

budgetary appropriations; and
monies transferred from the Corporation?s Reserve Fund.

The Reserve Fund consists of monies that are pooled together from capital
investments and pro?ts earned.



The other major income generation source for the Corporation is the management
fees derived pursuant to the Management Declaration.

Tender Procedures

The Corporation has adopted a tender procedure manual in dealing with the supply 
of
goods and services. The tender procedure manual is incorporated into a main 
manual
called the Accounting Policies and Procedures Manual? (?the Financial
Manual?).

The Financial Manual is in two parts. The ?rst part deals with tender procedures and
the second part deals with accounting procedures. The Financial Manual is marked 
as

Exhibit ?95? and is attached to the schedule to this report.

The Financial Manual appears to possess the standard features and characteristics 
that
are common to most state?owned or statutory bodies, organisations and entities.

The Financial Manual sets out the levels of ?nancial limits and the corresponding
?nancial approval authorities or delegates.

The approving authorities and their respective ?nancial limits are 

Minister - 
Board of Directors - 
Managing Director 5,000 100,000

Delegated Financial Authority

appointed by the Managing Director Nil 5,000

3.1.13

The objectives of the tender procedure manual is ?to provide guidelines that will
ensure the most pmdent manner of ?nding the right supplier for goods and services
required, by inviting tenders (Exhibit 

A Tender Committee appointed by the Managing Director is charged with the
reSponsibility in ensuring that the objectives of the Financial Manual is attained or
achieved.

Some of the salient aSpects of the tender procedures that are captured in the 
Financial
Manual are 



For contracts under the invitation to tender may be restricted to
suppliers with necessary capabilities and ?nancial viability to perform the
contract and a minimum of three (3) suppliers must be invited to tender for
every contract.

For contracts over the invitation to tender must be conducted in public
through press advertisement with calling of interested bidders to register their
interest and also providing their background, experience, expertise, etc.

(0) All tenders are to be submitted in sealed envelopes.
There should not be any extension of time after the of?cial closing time, except
only in exceptional circumstances, and in which case all interested parties shall

be noti?ed and con?rmed in writing.

Tenders submitted by fax and late tenders should not be opened and should be
returned unopened.

Tenders opened by error should be rescaled and by the Secretary of the Tender
Committee, initialled and put back in the tender box.

At the time of Opening of the tender box, at least three of the members of the
Tender Committee must be present and all must each initial every tender.

Tender documents given to all tenderers should be identical. Any changes to
tender documents must be communicated in writing to all tenderers.

Accounting Procedures

The accounting procedures established and operated by the Corporation is quite
simple and basic in scope.

The objective of the accounting procedure as stated in the Financial Manual is ?to

design and maintain an e?ective system to monitor and control payments other than
the payments to sundry debtors. 
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The responsibility for the administration of the requirements in respect to the
accounting procedures is vested in the Financial Controller and the senior
accountants.

The requisite elements pertaining to accountability, transparency and checks and
balances generally are present in the accounting procedures and these include such
things as -

I Petty cash ?oat is to be used solely for minor expenses. Minor expenses are
de?ned as ?small amounts payable which do not warrant orjusti?) the need
for producing a cheque?. However, it is a requirement that even small



amounts be properly documented and controlled.

I Petty cash voucher is required to be prepared for each payment.

I Receipts must be attached to each voucher in support of payments, or failing
which a statutory declaration by the Receiving Of?cer.

I Payments should be evidenced by stamp showing the date on the
"face of the vouchers as well as on the supporting receipts or declaration.

I A petty cash book should be maintained and every voucher to be entered in
the book in sequential order.

I Reimbursement claims with all vouchers and supporting documents attached
must be submitted to the Financial Controller for approval.

3.1.14 Tax Liabilities

Under section 34 of the Act, the Corporation is liable to taxation under any law.
Section 34 states as follows:?

?34. Liability to taxation.
The Investment Corporation is liable to taxation under any law?

3.1.15 State Guarantee

Under section 33 of the Act, the State is deemed to provide a guarantee for all 
monies
due to the Corporation. However, such guarantee is not absolute. Section 33 which
deals with the guarantee is as follows?

?33. Guarantee by the State.
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3.1.16

3.1.17

3.1.18

The State is responsible for all moneys due by the Investment
Corporation, but this section does not authorize a creditor or other
person claiming against the Corporation to sue the State in respect
ofthe claim?

Power of Attorney

The Corporation is authorised under its enabling Act to appoint a person to act on its
behalf either within or outside of Papua New Guinea. Section 34 of the Act states as



follows 

?32. Attorney.

The Investment Corporation may, by instrument under its seal,
appoint a person (whether within or outside the country) to be its
attorney and, subject to the instrument, a person so appointed may
do any act or exercise or peiform any power or function which he is
authorized by the instrument to do, exercise or perform 

Returns

The Corporation is obliged to ?irnished returns to the Minister periodically. Section
35 of the Investment Corporation Act 1971 imposes this obligation in the following
terms 

?35. Returns

The Investment Corporation shall furnish to the Minister such
periodical statements as are prescribed?

Investment Guidelines

A signi?cant part of my task is to assess whether investments were properly
conducted by the Board and Management of the Corporation. As a result it is
important that I establish the investment guidelines under which the Corporation and
the Fund were required to adhere to.

The all encompassing guideline is set out in Section 10(1) of the Act where it states
the following:?

?Notwithstanding anything in this Act, in the exercise of its powers and the

performance of its functions the Investment Corporation shall act in

accordance with sound business principles and in particular, but without

limiting the generality of the foregoing, it shall not:-

acquire shares or interests in, or participate in the formation of an
enterprise unless in its opinion the enterprise will operate in an e?icient
manner and on a profitable basis; or
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3.1.19

(29) dispose of shares at less than??
their fair market value; or



(it) where there is in its opinion no significant trading in the shares, a
price that, in its opinion, is fair and reasonable in the
circumstances?

It follows that the Board and Management of the Corporation were required to
employ best practice standards and procedures in the investment of the funds of the
Corporation and the Fund. Ideally the standards and procedures would have been
approved by the Board and Management and communicated to all relevant staff.

Essentially this would require the establishment of procedures in writing to staff to
follow and parameters to observe. The parameter should address among others
acceptable returns and portfolio mix.

In the period covered by the of this Inquiry I ?nd that the Board and
Management did not have a clearly defined investment guideline to give effect to the
requirements of Section 10(1) of the Act.

Policies of the Corporation

Under the Act, the Corporation is required to observe and implement any framework
of policies issued from time to time by the Minister and approved by the Head of
State.

The Board of the Corporation is obliged to inform the Minister on any changes to the
policies it may deem desirable. The provision that deals with the policies of the
Corporation is section 10 of the Act and is stated as follows 

?10. Policies of the Corporation.

(1) Notwithstanding anything in this Act, in the exercise of its powers
and the performance of its functions the Investment Corporation
shall act in accordance with sound business principles and in
particular, but without limiting the generality of the foregoing, it
shall not?-

acquire shares or interests in, or participate in the formation
of an enterprise unless in its opinion the enterprise will
operate in an e?icient manner and on a profitable basis; or

(b dispose of shares at less than??

their fair market value; or
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(2)

(3)

(4)



(5)

(6)

(7)

(8)

(9)

(it) where there is in its opinion no signi?cant trading in the
shares, a price that, in its opinion, is fair and reasonable
in the circumstances.

Subject to Subsection (I), in the exercise of its powers and the
performance of its functions the Investment Corporation shall have
regard to the likely contribution of any enterprise to the development
of Papua New Guinea.

Subject to Subsection (I the Investment Corporation shall operate
within any framework of policy laid down from time to time by the
Minister and approved by the Head of State, acting on advice.

.The Board of Directors shall, from time to time, inform the Minister
of the policy of the Investment Corporation and of any changes in
policy that it thinks desirable, and shall furnish to the Minister such
information in relation to the exercise of the powers and the
performance of the functions of the Investment Corporation as he
requires.

In the event of a dijference of Opinion as to a matter of policy, the
Minister and the Investment Corporation shall endeavour to reach
agreement.

If the Minister and the Investment Corporation are unable to reach
agreement, the Investment Corporation shall immediately furnish to
the Minister a statement in relation to the matter in reSpect of which
the difference of opinion has arisen.

Subject to Subsection (1), the Head of State, acting on advice, may
then, by order, determine the policy to be adopted by the Investment
Corporation.

The Minister shall inform the Investment Corporation of the policy
determined under Subsection 7), and shall take such action (ifany)
within his power as he thinks necessary by reason of the adoption of
that policy.

The Investment Corporation shall ensure that ejfect is given to the



policy while the order remains in force 

3.1.20 Political Head of Corporation

The political head of the Corporation is the Minister. The Act does not speci?cally
identify the exact Minister. However, under section 3 of the Interpretations Act 1975,
the term ?Minister? is given the following de?nition and meaning -
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 ?the Minister? in relation to any provision, matter or thin means the Minister
who, in accordance with Section 148 (functions, etc., of Ministers) of the
Constitution, has responsibility for that provision, matter or thing; 

Under section 148 of the Constitution, the Prime Minister is given the prerogative
power to determine the titles and responsibilities of Ministers. Section 148 is set out
in the following way 

Functions, etc., ofMinisters

I Ministers (including Prime Minister) have such titles,
portfolios and responsibilities as are determined from time to
time by the Prime Minister.

(2) Except as provided by a Constitutional Law or an Act of
Parliament, all departments, sections, branches and
functions of government must be the political responsibility
of a Minister, and the Prime Minister is politically
responsible for any of them that are not specifically allocated
under this section.

(3) Subsection (2) does not confer on a Minister any power of
direction or control 

The Prime Minister when appointing Ministers executes an instrument generally
known as Determination on Ministerial Titles and Responsibilities. By virtue of this
instrument a Minister is given title and various responsibilities including
responsibilities under statutes.

At all relevant times, the Minister responsible over the Corporation were Hon. Dr.
Fabian Pok and Hon. Vincent Auali. However, there were Ministers acting at various
intermittent periods.

Dr. Pok was responsible for the Corporation under the Skate Government until July
1999 when the government changed and Sir Mekere Morauta was elected Prime
Minister through a vote of no con?dence.

Following the change in the government Hon. Vincent Auali was appointed Minister
for Corporatisation Privatisation. He was the Minister responsible for the
Corporation from August 1999 to July 2002. This was the period when Fund was



separated from the Corporation and privatised and became known as the Paci?c
Balanced Fund (PBF).

After this period various Ministers were made responsible for the Corporation

including Grand Chief Rt. Hon. Sir Michael Somare, Prime Minister, Ministers Hon.
Puka Temu and currently Hon. Arthur Somare.
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3.2

3.2.1

3.2.2

3.2.3

Investment Corporation Fund of PNG Management Declaration

General Background

The Management Declaration was created by the Corporation in 1973. It has no 
clear
legal origin, although it is arguable that its origin may be traced to Section 8(2) of the
Act.

The Fund was established under the Management Declaration.

The Management Declaration could perhaps be best described as a management
guideline document. It was brought about speci?cally for the purposes of formalising
the Corporation?s new role and ?lnction in managing and administering the new trust
in the Fund.

Establishment of the Fund

The Fund was established in an unusual manner under clause to the preamble of the
Management Declaration. It is unusual because ordinarily in drafting of legal
documents, the creation or establishment of a body would be deemed a fundamental
term or condition and is normally set out in the main body of the document.

The preamble is merely a preface to the legal document and otherwise not regarded 
as
a term or condition that is intended to create a binding and enforceable effect. 
Clause
is provided as follows:?

The Manager desires to exercise its powers under the Act in order
to declare certain investments acquired by it as being reserved 
and on behalf of the shareholders in the Fund to be established



under the name ofthe INVESTMENT CORPORATION FUND OF
PAPUA NEW GUINEA (hereinafter called ?the Fund?) 

Manager of the Fund

Under the Management Declaration, the CorporatiOn unilaterally appointed itself as
the Manager of the Fund. The operative language is found in the first paragraph of 
the
Declaration:-

MANAGEMENT DECLARATION is made on the FIRST day of
July 1973, by the INVESTMENT CORPORATION OF PAPUA NEW
GUINEA 0f the Tenth Floor, A.N.G. House, Hunter Street, Port
Moresby, Papua New Guinea (hereinafter called ?the Manager?) 
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This is further expressed in the preamble to the Declaration, in particular clauses A
and C, in the following way:?

A. he Manager is a body established by the Investment Corporation
Act 1971 (hereinafter called ?the Act?) for the purpose of enabling
eligible persons as de?ned in the Act to obtain an equity interest in
enterprises in Papua New Guinea.

C. The Manager desires to exercise its powers under the Act in order
to declare certain investments acquired by it as being reserved for
and on behalf of the shareholders in the Fund to be established
under the name of the INVESTMENT CORPORATION FUND OF
PAPUA NEW GUINEA (hereinafter called ?the Fund 

3.2.4 Functions of the Manager

3.2.5

The primary function of the Manager is provided in clause 2(a) of the Declaration. It
provides that the Manager is to arrange for the sale of the shares to eligible persons 
on
terms and condition prescribed in the Declaration or prospectus.

Powers of the Manager

The main powers of the Manager under the Management Declaration are:-



(C)

(6)

to hold monies on behalf of shareholders or other persons who contributed or
made part payments towards sale of shares in the Fund.

borrow from a bank funds including overdraft or term loan on terms and
conditions as it sees fit.

power to vary the portfolio of equity interest reserved for the Fund where the
Manager is of the opinion that it is necessary and desirable in the interest of the
shareholders in the Fund. However, this power is exercised subject to the
consent of the Secretary for Finance.

the power to appoint agents to act on its behalf.

the power to bring or defend actions.

the power to obtain legal, accounting or other professional advice.
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3.2.6 Duties Responsibilities of the Manager

Under the Management Declaration the duties and responsibilities of the Manager,
amongst others, are:?

(C)

(1)

(In)



(11)

(0)

to pay all monies received from the sale of shares, contributions, or part
payments towards sale of shares into accounts held in the name of the Fund.

to invest monies received from the sale of shares, contributions, or part
payments towards sale of shares in Australian Of?cial short term. money
markets.

to invest monies received from the sale of shares, contributions, or part
payments towards sale of shares in securities issued by the PNG Government, or
other authorised forms of investments generally known as ?equity interests?.
pay all debts including all costs and expenses incurred by the Fund.

pay all fees including management fees due under the Declaration.

issue share certi?cates to each shareholders for shares held in the Fund.

maintain a share register of shareholders.

make public announcement every three (3) calendar months of the buy?back
price of shares in the Fund.

prepare a report on the position of the Fund as at the end of the ?nancial year.

prepare a report of the operations and results of the Fund during the ?nancial
year.

have the Fund audited at the end of each ?nancial year by a quali?ed auditor.
convene or hold meetings of the shareholders in the Fund in at least three (3) of
the main cities or towns in PNG and to report on the operations of the Fund and

also to present the audited accounts of the Fund.

calculate the capital value of the Fund at the end of each ?nancial year for
inclusion in the Annual Report.

value the individual assets of the Fund in consultation with an independent
public accountant at least once in each ?nancial year.

to convene a extraordinary general meeting if requisitioned by the shareholders.
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3.2.7 Rights of the Manager

3.2.8



The rights of the Manager under the Management Declaration includes:-

(C)

(6)

the right to hold shares in the Fund but only where the share is acquired as a
result of buy-back from a shareholder and also has a corresponding right to
resell these shares it acquires.

The right to have its shares in the Fund redeemed by the Fund.

The right to charge fees for its work in managing the Fund.

On behalf of the Fund, exercise all rights whether voting or other (and
speci?cally including the right to appoint directors to the Boards of the

companies concerned) attaching equity interests reserved for the Fund.

The right to appoint attorneys to act on its behalf in respect to all its powers
under the Declaration.

Obligations of the Manager

The obligations of the Manager under the Management Declaration are:?

(C)

to issue a prospectus relating to the sale of shares in the Fund and the
management of the Fund.

inform the Auditor of the Fund of such liabilities incurred by the Fund and the
terms and condition as a result of the borrowing.

inform the Auditor of the Fund of suf?cient information to enable identi?cation



of the reserved equity interest as a result of variation to reserving equity interest.

inform the Auditor of the Fund of suf?cient information to enable identi?cation
of the equity interest involved in the variation to portfolio of equity interest.

declare dividends as an amount payable on each share for each ?nancial year.

pay to the shareholders such interim or ?nal dividend the whole of the net cash
pro?t of the Fund for each ?nancial year.

notify the Auditor to the Fund of details of the redemption of its shares in the
Fund.

not to incur any liability to anyone in respect to failure to perform or do any act
or commit any act of illegality or breach of the laws of Papua New Guinea

including the subsidiary legislations, by?laws and instruments.
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3.2.9

3.2.10

3.2.11

3.2.12

Manager?s Undertakings

Under the Management Declaration the undertakings of the Manager includes the
following 

not to borrow money from the amounts reserved for or held by it for the Fund
otherwise than for the purposes of the Fund.

not to pledge the assets reserved or held by it for the Fund otherwise than for the
purposes of the Fund.

not to borrow money on behalf of the Fund in excess of twenty percent or
use otherwise than for the purposes of the Fund.

Meetings

The Management is required to convene a meeting of shareholders. There are two
types of meetings provided under the Declaration and these are the annual general
meetings and the extraordinary shareholders meeting.

An annual general meting is required to be convened each and every calendar year 
for



the purposes of the shareholders receiving and deliberating on the audited financial
account and the manager?s operation report for that particular year.

The extraordinary general meeting is required to be convened by the Manager in the
event of at least ten percent of the shareholders in the Fund serving notice on
the Manager requisitioning such a meeting.

Manager?s Indemnities

Under the Management Declaration, except where a breach of duty occurs, the
Manager is indemni?ed from:?

any liability against a shareholder claim.
any expense or liability in connection with the affairs of the Fund.

Register of Shareholders

The register of shareholders is prima facie evidence that a person is, or not a
shareholder.
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3.2.13

3.2.14

3.2.15

3.2.16

3.2.17

3.2.18

3.2.19

Right of a Shareholder to sell his share

A shareholder has a right to sell, transfer or otherwise dispose of all his shares or 
such
number of shares. However, such right is restricted to the extent that the sale, 
transfer
or disposal of shares can only be made to an ?eligible person?.

Liability of a Shareholder

The liability of a shareholder in the Fund is limited to the amount paid in respect to
the shares. Other people who have contributed or made payments to the Fund as 
part
payment of the sale price of the shares have no liability attached.



Restriction on Transfer of Funds Property

No shareholder in the Fund is allowed or permitted to a transfer of property held by 
or
reserved for the Fund.

Manager?s Successor in Title

The Management Declaration provides that in the event of a merger, the successor 
in
title to the Manager shall become the new Manager of the Fund who shall execute 
the
Declaration.

Amendments to the Management Declaration

The Declaration may be amended in accordance with the procedure outlined in 
clause
32 of the Declaration.

Termination of the Management Declaration

The Declaration was to cease its effect and operation on 30th of June 1994, unless 
the
Declaration is terminated or extended for such further period as the Manager may
determine.

However, in June 1994 the Management Declaration was extended to 30th June 
2000
and finally to 31St of December 2001.

Death of a Shareholder

In the event of death of a shareholder, the Manager is required to buy?back the
deceased?s shares in the Fund and the proceeds of the transaction paid to the 
estate of
the deceased.
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3.2.20 General Observations.

It is clear that the Management Declaration does not expressly make provisions for
such following matters, in respect to the Corporation?s fundamental role as the
Trustee of the Fund:-

Powers and functions of the Trustee

I Duties and responsibilities of the Trustee



Rights and Obligations of the Trustee

I Liabilities of the Trustee
These above omissions are signi?cant and ?mdamental issues that generally apply 
in
governing the relationship between a Manager and a Trustee in a normal commercial
environment. The reason for the omission is not known and it is open to a number of
interpretations, assumptions and inferences. However, be that as it may, I think it is
only fair to say that the omission may be unintentional or a mere oversight.
In some respects I observe that the Management Declaration is unfair and prejudicial

to the rights and interests of shareholders in that it lacked adequate protection 
clauses
and appears to be heavily in favour of the Manager.
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4.1

TERMS OF REFERENCE 1 COMPLIANCE WITH
ADMINISTRATIVE AND FINANCIAL MANAGEMENT
PROCEDURES

1(a) Sale of Institutional assets and Investment Properties

Whether, in the performance of its functions and the exercise of its duties,
particularly in the management of the Investment Corporation Fund, the
Investment Corporation failed to comply with the provisions of the Investment
Corporation Act 1971 (Chapter 140), the Public Finances (Management) Act 1995
or any other Act and with relevant policies and directions from the National
Executive Council between the years 1998 and 2002 concerning but not limed to
the following:?

whether the established administrative and ?nancial management procedures
were followed generally in the institutional assets and investment properties of
both the Investment Corporation and the Investment Corporation Fund and
the receipts of sale proceeds.

The main governing and regulating instruments relating to administrative and
?nancial management procedures of the Corporation in respect to disposal of
institutional assets and properties are the PFM Act and the Corporation?s Financial
Manual (the Financial Manual).

In Chapter 3 as well as other parts of the Report I looked at the requirements of the
PFM Act and discussed the requirements of the Financial Manual. I do not intend to
discuss these matters in detail here. The examples of these irregular and improper
decisions are also discussed in some detail in this Chapter of the report. I 
recommend
that the discussions in these Chapters be read together for a better understanding of



the issues and reasons of the ?nding herein.

Generally under the PPM Act, disposal of property and stores is required to be 
carried
out in accordance with tender procedures as required under section 

The Corporation?s Financial Manual also require that disposal of properties be done
through public tender process.

Also in this Chapter of the report I discussed issues relating to sale of institutional
properties and investments wherein I made a ?nding that the sale of properties of the
Corporation and the Fund did not follow correct procedures as required by the
governing instruments.
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4.2

The evidence is clear and I also ?nd here that proper administrative and ?nancial
procedures were not followed in respect to disposal of institutional properties and
assets. In many cases there is no proper receipting or records of proceeds of the 
sale.

1(b) Investment Guidelines

Whether, in the performance of its functions and the exercise of its duties,
particularly in the management of the Investment Corporation Fund, the
Investment Corporation failed to comply with the provisions of the Investment
Corporation Act I 971 (Chapter I 40), the Public Finances (Management) Act 1995
or any other Act and with relevant policies and directions from the National
Executive Council between the years 1998 and 2002 concerning but not limited to
the followin 

whether the Investment Corporation failed to adhere to prescribed investment
guidelines.

In Chapter 3 of this Report I looked at the investment guidelines that the Corporation
is required to observe and follow. It is not necessary for me to reiterate the entire
observations I made in reSpect to the requirement except to say that the requirement
under section 10(1) of the Act is for the Corporation to apply ?sound business

In practice the Corporation would be required to develop a set of written principles
that would guide the Corporation to undertake its statutory functions, powers and
responsibilities.

I have pointed out earlier that the Board and Management did not have a clearly
de?ned investment guideline to give effect to the requirements of Section 10(1) of 
the
Act. Therefore there was no prescribed investment guidelines used by the



Corporation.

As a result the Board and the Management have made many bad investment
decisions. The examples of these bad decisions are discussed in some detail in
Chapter 4.8 of this Report. The most obvious examples of bad investment decision
include:-

Ilimo Poultry Products Limited

Gordon Gotch Limited and Negliw N0. 94 Limited

Kigabah Plantation Limited

Lae Wholesale Freezers Limited
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4.3

4.4

4.4.1

The evidence before the Commission is clear and I so ?nd that the Board and
Management of the Corporation did not follow sound business principles in many
investments and consequently the Corporation and the Fund suffered immensely 
from
bad management practice in respect to investments during the period 1998 2002.

Further in many cases the requirements of the PPM Act was not complied with by 
the
Board and Management of the Corporation in respect to investments generally.

1(c) Imprudent, improper and illegal conduct

Whether, in the performance of its functions and the exercise of its duties,
particularly in the management of the Investment Corporation Fund, the
Investment Corporation failed to comply with the provisions of the Investment
Corporation Act 1971 (Chapter 140), the Public Finances (Management) Act 1995
or any other Act and with relevant policies and directions from the National
Executive Council between the years 1998 and 2002 concerning but not limited to
the following:?

whether there was any inappropriate intervention, imprudent, illegal or
improper conduct by any person, company, business, legal entity or other
agency in relation to the expenditures or illegal or unsuitable investments or
other improper or unauthorised action

1(c) is general and concerns all matters covered generally under 1. As a
result my ?ndings in respect of this TOR are addressed in those respective areas.



Terms of Reference 1(d) Contract of Employments and Payouts

Whether there was any irregularity or illegality on the part of the Directors or
The management of the Investment Corporation in respect of the followin 

the signing of contract ofemployments in or about November I 999 for the
Managing Director and the Corporate Services Manager with terms and
conditions outside the guidelines set by the Salaries and Conditions
Monitoring Committee;

(ii) the double termination payout for one Chris Gideon in 1998 of an
amount of about 75, 000 and secondly, in or around December I 999 for a
further amount of over ?708,000;

the recruitment of terminated and retrenched staff;

Introduction

Under this topic which relates to TOR I will address whether or not SCMC
approvals were obtained for contracts of the senior management of the Corporation. 
1
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4.4.2

will also discuss the termination payouts made to the Corporation?s staff following
the government?s policy to privatize the Corporation and will discuss the 
entitlements
of senior employees under their respective contract of employment.

I will also discuss the Corporation?s recruitment of staff that were either terminated 
or
retrenched under the management of Mr Yamuna as Managing Director of the
Corporation.

Recruitment of Terminated and Retrenched staff

A retrenchment exercise of the Corporation?s staff was carried out under Mr.
Yamuna?s management based on the Board?s decision to restructure and downsize 
the
organizational structure of the Corporation. Mr. Yarnuna gave evidence (Transcript
page 109) that:-

ICPNG board made a decision to restructure ICPNG and down-size the
number of sta? to reconsolidate and to have lean Sid}? and because of that
decision some sta? were redundant, divisions were abolished decision to
abolish was not a personal decision, it was approved by the board as an
organizational restructure 



The minutes of Board meeting number 129/98 (Exhibit confirms the Board?s
decision.

The minutes of the Board Meeting number 132/99 (Exhibit held on the 24 June
1999, recon?rms the restructure and retrenchment. It reads:-

?131/99/2(c) Report Restructure Retrenchment

The Board was briefed on the restructure of the Corporation. Much of the
restructure exercise has been completed. Forty?four sta?" have been retrenched
and the new structure is in place. New sta? are being recruited, and the
accounting functions have been outsourced to Kincorp Business Services. The
new EDP system is still being developed.

The Board resolved to note the progress of the restructure exercise?

Mr. Yamuna?s management and the Board were reSponsible for the decision to
restructure and downsize the Corporation. Shortly after the restructure and
retrenchment exercise were carried out, the Board and management under Mr.
Yarnuna were suspended by the government following the Sube/Mawa Report
(Exhibit on mismanagement and abuse of power within the Corporation.

Following the suspension of Mr Yamuna and his management, Mr Ruimb was then
re?appointed as the Acting Managing Director of the Corporation as of 261h August
1999. He was subsequently continued as managing director until his retrenchment
and those of other staff of the Corporation on the 31St January 2002, following the
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redundancy situation that occurred because of the Government?s policy to privatize
the Corporation.

The downsizing of the Corporation during Mr Yamuna?s term saw the retrenchment
0f 44 of the Corporation?s staff leaving a skeleton of staff to keep the operations of
the Corporation and the Fund running. The change of management under Mr Ruimb
later saw a need for further recruitment.

Mr Ruimb told the Commission (Exhibit that:

recall having been confronted with a serious big experience gap
compared to the situation I left 15 months ago created by the retrenchment
exercise carried out by the previous management without regard to the
destructive effects on I CPNG post retrenchment period. Apart from a number
of experienced officers that were sacked and retrenched, the whole Accounting
division workforce was retrenched except one clerk. The Accounting function
was improperly out?sourced to a company called Kincorp limited which was
part owned by the former Managing Director and the Financial Controller of
ICPNG who took control of virtually all accounting records including source
documents of transactions of in April/May 1999.



Compounding the situation was the fact that some of the remaining staff were
implicated in some of the abuses of the previous management. In view of the
inadequacy of experience in certain key functions of ICPNG, to consider
reemploying only selected terminated retrenched staff Hence, the re-
employment of one (I) terminated and two (2) retrenched staff ofI CPNG. Mr.
Chris Gideon, a long serving senior officer of the ICPNG was terminated by the
Managing Director at the time for re?tsing to improperly change Board
minutes. Consideration was given to the reason for his termination and the
benefits to ICPNG of his re employment considering his long history of over 1 5
years with ICPNG in key positions.

The retrenched staff re employed that I recall were a Peter Pea? Accountant and
Emma Kaga Senior Data Entry Operator.

The re employment of Peter Pea was considered in the best interest of ICPNG
considering his involvement and knowledge in the accounting
transactions of 1998 1999 in view of the fact that a large amount of
accounting source documents were not fully recovered from Kincozp Limited
hence the in producing statutory financial statements in respect of the
years 1998 1999.

The re employment of Emma Kaga Senior Data Entry Operator was also in
the best interest in view of  the fact that she was very well conversant
with the data system operated by ICPNG particularly the Share
Registry System. The retrenchment of experienced staff adversely affected the
ongoing operations within the EDP section resulting in escalating backlog of
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data requirements. There was also the added concern for the Systems to be Y2K
compliant hence the re employment of Ms. Kaga was considered in the best
interest 

Despite the govemment’s policy to privatize the Corporation which consequently
brought about a situation of redundancy, I find that the recruitment of retrenched staff
by Mr Ruimb was necessary. The retrenched and terminated staff who were
reemployed were Peter Pea, Emma Kaga and Chris Gideon.

The recruitment of these retrenched and terminated staff was necessary given their
expertise and experience with the Corporation and more so given the issues the
Corporation and the Fund were faced with at that time.

Mr Gideon served as the Corporation’s Corporate Secretary since 1994 and was
terminated by Mr. Yarnuna in 1998. Mr. Gideon in his statement dated 10th October
2006 (Transcript page 251 to 252) said:?

was appointed corporate secretary of the investment corporation in October
1994 and held that position until termination in December I 998. Prior to being
terminated I was suspended a month earlier for refusing to facilitate capital
expenditure outside of board approval. But termination entitlements was paid



to me upon termination in December 1998 but the amount is nowhere near 
75,000 as alleged by the State in the terms of reference because the then
management for punitive reasons decided to withhold the balance of the
entitlements to be released in instalment over two years. Because of the non
release of the full termination entitlements at the time of termination, I
frequented the o?ice of the ICPNG throughout 1999 to follow up on the payout
of the balance of entitlements.

Following the change of management in August 1999, the situation was
reviewed, cleared by lawyers and I received my entitlement settled. I had no
input into the calculation of the entitlements which was determined by the
relevant officers of the corporation and where relevant appropriate legal advice
was obtained to ensure that the entitlement was in line with the contract of
employment. Whilst I complied with the management directives to return the
0 total vehicle and vacate the corporation lease accommodation as a condition
of the payment of the termination benefits, that corporation management did not
honour its obligation to conclude payment at the time of tennination thus the
need to constantly follow up on the release of the balance of the termination
benefits during 1999 

A copy of Mr Gideon?s statement dated 10?] October 2006 is marked and attached 
as
Exhibit ?69? to the Appendices to this report.

Upon his termination he was paid only part of his termination entitlement. Mr.
Gideon gave evidence (Transcript page 252-259, 281-283)) that the calculation of
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4.4.3

his entitlement payout was cleared by lawyers the Corporation engaged and he was
paid by instalments from 1998 ?1999 when there was a change in management. He
could not be precise as to how much he received by way of instalments but 
essentially
he gave evidence that the first instalment received in December 1998 was smaller
than Thereafter, there were smaller amounts received with the last
payment of about around December 1999.

Employment Contracts

A contract of employment provides the parameters of an employee?s rights and
obligations and as such any entitlement must stem from the contract itself as the
appropriate basis.

In the case of the Corporation, employment contracts were executed by the senior
management of the Corporation as confirmed by Mr Gideon in his evidence
(Transcript page 265). The evidence of Mr. Gideon is that there were standard
written contracts for all managers and approval of the general terms and conditions 
in



relation to the allowances and base salaries were sought and approved by the 
SCMC
in the Department of Personnel Management

SCMC approval was also obtained for the managing director, Mr. Ruimb’s contract
of employment, which apparently was not equivalent in standard to that of other
manager’s contracts.

1 have also heard evidence from Mr. Ruimb (Transcript page 711-714) that his two
contracts were approved by the SCMC. A copy of Mr. Ruimb?s ?rst contract
executed on the 11th September 1997 is attached and marked as Exhibit to the
Appendices to this report. I have not had the bene?t of seeing Mr. Ruimb?s second
contract of employment signed in January 2000 although there have been 
references
to it. I have heard evidence from Mr. Ruimb that the second contract was also
approved by the SCMC.

In his statement to the Commission dated 8111 November 2006, Mr. Ruimb made 
the
following remarks in relation to TOR 

am not aware of the signing of contract of employment in or about November
1999 for the Managing Director with the terms and conditions outside the
guidelines set by the Salaries Conditions Monitoring Committee. The
wording of the Terms of Reference that was widely published in the National
Gazette and the local daily newspapers implies impropriety in the signing of a
management contract in or about November 1999 for the Managing Director
with terms outside the guidelines set by the Salaries Conditions Monitoring
Committee. I was the Acting Managing Director at that time and am not aware
of the signing of any Managing Directors contract in or about November 1999.
My contract of employment as Managing Director was signed on 28th January
2000 following the advise of Salaries Conditions Monitoring Committee
approval of the terms of employment through their letter dated January
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2000. Relevant adjustments required by SCMC in my contract were made
before signing?

A copy of Mr. Ruimb’s statement referred to is attached and marked as Exhibit 
1? in the Appendices to this report.

Mr. Ruimb gave evidence that there were some changes to the terms and conditions
of his second contract of employment which was sent to the SCMC for its approval.
The considered the changes and advised to have the amendments done to the
contract and execute the contract. Hence, once the amendments were made, the
contract was executed without going back to the SCMC for further approval
(Transcript page 714).

Section 10 of the Salaries and Conditions Monitoring Committee Act 1988 (SCMC



Act), provides in mandatory terms that all public authorities are to determine or vary
their employee?s salaries and conditions of employment within the provision of that
Act, any variation or determination done outside that Act is unlawful and cannot be
enforced in law.

?10. Public authority not to determine or vary salaries, etc.

(I) A public authority shall not determine or vary the salaries and
conditions of employment of any employee except in accordance with
this Act.

(2) A determination or variation of the salaries and conditions of
employment of an employee made otherwise than in accordance with
this Act is void, and any agreement, written or oral, intended to give
effect to such determination or variation shall be unenforceable at
law.

(3 A payment or bene?t given to an employee under a determination or
variation of his salary and conditions of employment made other
than in accordance with this Act may be recovered by the State as a
debt from the members of the governing body of the public authority
who shall be jointly and severally liable to repay the payment or
benefit.

(4) For the purposes of Subsection (3) a benefit may be valued by the
Minister and such value shall be that claimed in any proceedings
brought by the State 

Section 11 of the SCMC Act basically provides that a public authority must submit to
the SCMC for approval, a proposal which sets out the determination or variation of 
its
employee?s salaries or conditions of employment.

?1 1. Submissions by public authorities for determinations and variation to
salaries, etc.
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4.4.4

(1) Where a public authority proposes to determine or vary the salaries
or other conditions of employment of its employees, the proposal
shall be submitted to the Committee for its consideration and
decision.

(2) A submission for the purposes of Subsection (1) shall be
accompanied by a statement of?
salary and wages rates; and
terms and conditions of employment; and
other benefits,



of employees of the public authority, and shall take into account the
wages policy of the National Executive Council and in particular
shall apply the principles of job evaluation and work value.

(3) In addition to the particulars referred to in Subsection (2), where the
submission is made by?

a public authority which is wholly funded from the National
Budget, the submission shall be accompanied with a certificate
from the Departmental Head of the Department responsible for
finance and planning matters certifying that funds are available
for that purpose; and

a public authority which is self?funded, the submission shall be
accompanied by a statement, signed by the chief executive of the
public authority, setting out the budgetary implications of the
proposal with particular reference to the effect on the
profitability of the public authority 

Mr Gideon also gave evidence (Transcript page 295-297) that his first employment
contract under which he was terminated by Mr. Mr Yamuna in 1998 did receive
approval from the SCMC. However, his second contract of employment did not
receive SCMC approval as it contained the same terms and conditions already
approved in the ?rst contract. It appears that as a matter of practice in the
Corporation, new contracts containing terms and conditions already determined and
approved by the SCMC are not submitted to the SCMC. Approval was only sought
when variations are made or if new terms and conditions are sought to be approved
for an employee?s contract.

A copy of Mr. Gideon?s ?rst contract of employment is marked and attached as
Exhibit ?71? to the Appendices to this report and his second contract of employment
dated 8?11 February 2000 has been marked and tendered as Exhibit also
attached to the Appendices to this Report.

Staff Retrenchment Payouts

Following the Government?s Policy to separate the Fund and the Corporation, the
Board in its meeting number 139/2001 held on 19 December 2001, declared a
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redundancy situation of the Corporation. A copy of the minutes of that meeting is
attached and marked as Exhibit ?107? in the Appendices to this Report.

As a result, all staff of the Corporation staff were retrenched around January/
February
2002. The retrenched staff were all paid out.

The Chairman of the Corporation?s Board, Rex Augwi, wrote to the Minister for



Privatization Acting Treasury advising of the retrenchment and termination of the
Corporation staff and the cost of the exercise by a letter dated 27th December 2001. 
A
copy of that letter is attached and marked as Exhibit ?105? in the Appendices to this
Report.

Subsequently by a letter dated 31St December 2001 the Minister granted approval 
for
all arrangements made by the Board of the Corporation in line with the government?
s
policy to privatize the Corporation. A copy of Minister Auali’s is attached and
marked as Exhibit ?106? in the Appendices to this Report.

With respect to this, I ?nd that Ministerial approval under section 61(2) of the PFM
Act had been obtained by the Board sanctioning the termination payout of the
Corporation?s remaining staff.

Evidence given by Mr Ruimb and Mr Gideon con?rm that the entire Corporation?s
staff were retrenched and paid out their entitlements.

The 27 Corporation staff under the retrenchment exercise were paid out a gross total
of When asked in relation to the basis of the calculations, Mr. Gideon
replied (Transcript page 327):

?For the contract sta?? it would base on the contracts and for a non contract
sta?f it would be based on the general stay?? terms and conditions of service?

The following were paid as entitlements for contract employees:

I MILON Money in Lieu of Notice)

I MILOL (Money in Lieu of Leave)

I MILOF Money in Lieu of Furlough)
I Ex-Gratia Termination Payment

I DMA Domestic Market Allowance)
I Gratuity

I Allowances
Housing
Repatriation Expenses
Utilities
Telephone
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- Entertainment
Motor Vehicle



From the total allowance payable only 2% was deducted as tax. Because of the low
rate of tax I instructed the Secretary to this Commission of Inquiry, Mr. Gerard
Dogimab, to seek an independent assessment of tax liabilities on the payments 
made
out to the retrenched staff between 1998 and 2002.
The request was made to KPMG Chartered Accountants who responded with their
assessment based on the information supplied to them by this Commission of 
Inquiry.
The contents of cover letter tendered as part of Exhibit JR ?34? is
reproduced verbatim:?
?Dear Sir,
Computation of salary wages tax on retrenchment payments
Background
A Commission of Inquiry ?The Commission?) has been formed to inquire into
the general management of the Investment Corporation of Papua New Guinea
(ICPNG), Investment Corporation Fund of Papua New Guinea and all matters
relating to the conversion of the Investment Corporation Fund ofPapua New
Guinea to Paci?c Balanced Fund.
Scope of Services
The Commission has requested KPMG to assess the salary and wages tax
liability of various payments made to the staff of ICPNG between I 998 and
2002. We have been provided the following information for the 29 employees of
ICPNG for whom we have been requested to assess the salary wages tax
liability:
I Annual salary of the employees
2) The period of employment
3) The gross termination payout made
4) The salary wages tax deducted
Assumptions

We have assumed the following for the purpose of our calculations.

I All the employees have four or more dependents
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2) All allowances are paid in cash and no variation has been obtained
from the Internal Revenue Commission. They are therefore fully
taxable.

3) The date of cessation of employment for all the employees except, John
Ruimb, Chris Gideon, Wilson Nelson, Kris Bongare, Fred Angoman is
20 February 2002. We have been provided the date of cessation of the
above employees.

4) In certain cases we have not been provided the long service leave
credit at the date of retrenchment and how much of the termination
payouts relate to payments for long service leave. In these cases we
have therefore assumed that no part of the termination payouts relate
to payments for long service leave.



5) We have not been advised the tax deducted from payments made to
Kris Bongare and Chris Gideon. We have therefore assumed that no
tax was deducted.

The advice contained in this letter is for use of the Commission. This advise is
based on the information provided by the Commission and the assumptions
mentioned above and are issued pursuant to the terms of our engagement letter
dated 8 November 2006. It should not be relied upon by any other person. Any
other person choosing to rely on this advise does so at their own risk. To the
fullest extent permitted by law, KPMG in PNG accepts no responsibility or
liability to them in connection with the Services.

The Opinions expressed in this letter are based on our interpretation of current
PNG tax law. These principles are subject to change occasioned by future
legislative amendments and court decisions. Such changes may impact on the
advise given and the outcome of the transactions described. You are cautioned
to keep abreast of such developments and are most welcome to again consult us
for this purpose.

We emphasis further that our comments are based on the facts and assumptions
as described in this report, which are based on the information provided by you.
We have presumed the accuracy and completeness of information made
available to us, in preparing this advice. We have not audited the information
provided to us/ or ascertained the validity of the amounts paid.

Other considerations, such as non-tax aspects, legal aspects, Bank of Papua
New Guinea regulations, accounting considerations and other regulatory

requirements are excluded from the scope of this engagement.

Opinion
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We have computed the salary wages tax liability on the retrenchment
payments and the amount of salary wages tax under-deducted. The details
are attached in Annexure I. According to our computations the salary 
wages tax under ededucted was 

We note that most of the payments have been taxed at 2% which is not correct.
Under the Income Tax Act only entitlements accrued prior to 11 January 1993
are subject to the concessional rate of tax of All other payments should be
subject to tax at the employees? marginal tax rate.

he penalties for failure to deduct the group tax and remit the same are as
follows.

When salary wages tax payable to the Commissioner General of Internal
Revenue Commission remains unpaid after the expiry of the period within which



it should be paid, then-

1) the unpaid salary wages tax continues to be payable,

2) an amount equal to 20% of the salary di?: wages tax unpaid is payable
by way of penalty,

3 an amount equal to 20% per annum of the unpaid salary wages tax
and penalty mentioned in Item 2 above computed from the due date to

the date of payment.
Accordingly, the total amount of penalties accrued up to 10 November 2006 is
estimated to be Kl, 563,215. 05. The details are attached in Annexure 2.
Please contact us if you have any queries.

Yours faith?tlly

Lynette Morris
Partner 
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ANNEXURE 

COMMISSION OF INQUIRY INTO THE PACIFIC BALANCED FUND

PAYOUT PAYMENT SUMMARY

ICPNG 2002 Staff Retrenchment Payout

 

John Ruimb
Mea Lou

Tom Yanda
Chris Gideon
Dorothy Vanariu
Ezekiel Isaac
Lahui Rigana
Matthew Poli
Pokoi Oldima
Mark Ipiumu
Hane Doriga
Wilson Nelson
Phiio Kabana
Philip Mel
Joseph Kiks
Stanley Moypoela
Enoch Pokarop



Irene Vanua
Isaac McNerbai
Lohia Gari
Sebea Gabutu
Daniel Ba?a
Ian Leklek
James Narisa
Martin Muekia
Emma Kaga
Elsie Boga

ICPNG 1999 Termination Payout

Kn's Bongare*

1999 Retrenchment Pavout

 

 

 

Gross salary Tax Payable Tax Deducted Short
deduction

574,894-03 270,200.32 8,281.88 261,918.44
36,858.02 12,900.16 717.16 12,183.00
7, 613.44 1,050.96 132.27 918.69
323,886.] 8 148,989.97 4,768.12 144,221.85
5,901.93 1,134.54 98.04 1,036.50
34,777.23 12,158.48 675.54 I 1,482.94
17,428.81 5,718.42 328.58 5,389.84
1,717.43 236.04 14.35 221.69
5,158.43 27.84 83.17 844.67
3,348.91 457.60 46.98 410.62
3,361.00 464.66 57.22 407.44
303,353.78 138, 71-95 4,357.47 134,355-48
28,696.58 9,806.88 553.93 9,252.95
18,763.30 6,567.08 355.27 6,211-81
10,409.36 3, 643. 38 188.19 3,455.19
23,617.59 8,188.68 452.35 7,736.33
269,830.48 122,956.95 3,687.00 119,269.95
40,467.95 14,163.76 789.36 13,374.40
9,660.65 3,040.42 173.21 2,867.21
31,874.48 10,815.20 627.49 10,187.71
9, 821-87 2,035.44 186.44 1,849.00
2,663.44 364.74 33.27 331.47
5,851.98 2,032.46 97.04 1,935.42
8,572.84 1,896.90 151.46 1,745-44



9,526.60 3,334.50 170.53 3,163.97
10,252.98 3,588.78 185.06 3,403.72
5,195.76 826.32 83.92 742.40
1,803,505.05 786,213.43 27,295.30 758,918.13
153,316.63 66,828.84 - 66,828.84
153,316.63 66,828.84 - 66,828.84

 

Fred Angoman

 

 

 

 

ICPNG 1998 Termination Payout

Chn?s Gideon*

John Ruimb

Total

The amount ofsalary

ICPNG 2002

Staff Retrenchment

Payout

John Ruimb
Mea Lou

Tom Yanda
Chris Gideon
Dorothy Vanariu
Ezekiel Isaac
Lahui Rigana
Matthew Poli
Pokoi Oldima
Mark Ipiumu
Hane Doriga
Wilson Nelson
Philo Kabana
Philip Mel



Joseph Kiks

Stanley Moypoela

Enoch Pokarop
Irene Vanua
Isaac McNerbai
Lohia Gari
Sebea Gabutu
Daniel Baria
Ian Leklek
James Narisa
Martin Muekia

 

 

 

 

68,834.90 27,122.68 1,225.03 25,897.65

68 834.90 27 122.63 1 225.03 wig

105,127.19 43,895.67 43,895.67

387,865.19 136,334.92 - 136,334.92

492,992.38 180,230.59 180,230.59
2. 518,648.96 1.060.395.54 28,520.33 1.031.875.21

 

Tax Short
deducted per
KPMG

(1)

261,918.44
12,183.00
918.69
144,221.85
1,036.50

1 1,432.94
5,389.84
221.69



844.67
410.62
407.44
134,355.48
9,252.95
9,252.81
3,455.19
7,736.33
119,269.95
13,374.40
2,867.21
10,187.71
1,849.00
331.47
1,935.42

1,745.44
3,163.97

Due Date

(2)

7-Mar-02
7-Mar?02
7 -Mar? 02
7-Mar?02
7-Mar?02
7-Mar402
7-Mar?02
7~Mar?02
7 ?Mar-02
7-Mar-02
7-Mar?02
7-Mar~02
7-Mar-02
7?Mar-02
7-Mar- 02
7-Mar?02
7-Mar?02
7-Mar?02
7-Mar-02
7-Mar-02
7-Mar?02
7-Mar?02
7-Mar?02
7-Mar-02
7-Mar? 02

Penalty



(3)

52,384
2,437
184
28,844
207
2,297
1,078
44

169

82

31
26,871
1,851
1,242
691
1,547
23,854
2,675
573
2,038
370

66
387
349
633

Tax due
including
penalty

314,3 02
14,620
1,102
173,066
1,244
13,780
6,468
266
1,014
493
489



161,227
1 1,104
7,454
4,146
9,234
143,124
16,049
3,441
12,225
2,219
398
2,323
2,095
3,797

wages tax deducted is unknown. Hence, we have assumed it to be zero.

ANNEXURE 2
Additional Total
Penalties Penalties

(4) 
294,324.57 346,708.26
13,690.35 16,126.95
1,032.36 1,216.09
162,065.85 190,910.22
1,164.74 1,372.04
12,903.68 15,200.27
6,056.70 7,134.67
249.12 293-46
949.18 1,118.11
461.42 543.55
457.85 539.34
150,978.75 177,849.85
10,397.78 12,248.37
6,980.37 8,222.73
3,8 82.69 4,573.72
8,693.52 10,240.78
134,026.75 157,880.74
15,029.16 17,704.04
3,221.96 3,795.40
11,448.19 13,485.74
2,077.77 2,447.57
372.48 438.78
2,174.88 2,561.97
1,961.40 2,310.48
3,555.44 4,188.23
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Emma Kaga 3,403.72 7-Mar-02 681 4,084 3,824.85 4,505.59
Elsie Boga 742.40 7-Mar-02 148 891 834.25 982.73

 

758,918.13 151,783 910,705 852,816.06 1,004,599.68

ICPNG 1999Termination Payout
Kris Bogare 66,828.84 7-Aug-99 13,366 80,195 116,534.85 129,900-62

ICPNG 1999 Retrenchment Payout
Fred Angoman 25,879.65 7-Jun~99 5,180 31,077 46,198.57 51,378.10

ICPNG 1998 Termination Payout

 

Chris Gideon 43 ,895.67 7-Feb-99 8,779 52,675 81,768.61 90,547.75
John Ruimb 136,334.92 7-Dec-98 27,267 163,602 259,521.92 286,788.91
Total 1,031,875.21 206,375 1,238,254 1,356,840.01 1,563,215.05

 

I have performed my own assessment of the tax liability. My assessment agrees with
assessment and I find that the outstanding tax liability for the respective
staff are as set out in Annexure 1 and Annexure 11 above.

Based on my assessment, it appears that there was an under?deduction of tax paid 
by
the Corporation?s retrenched staff using the wrong rate of 2% to calculate tax. The
total tax underpaid then was at a total of 

My assessment shows that the tax penalties for failure to deduct the short payments
and remit the same, to 10 November 2006, is The tax penalties
accrue on a daily basis and cease to accrue upon full payment of the penalty.

As of 10th November 2006, the estimated total tax payable by the various retrenched
staff, including penalties, was 

Based on the computations set out in Annexure 1 and II, the following staff owe the
Internal Revenue Commission as follows:?

. Tax on John Ruimb’s two payouts was short deducted by 1698253336 and
including penalties of Mr Ruimb owes the IRC a total of
Mr Ruimb’s tax on the 1998 termination payout was not
deducted.

. Tax on Chris Gideon’s two payouts was short deducted by and
including penalties of Mr Ruimb owes the IRC a total of
Mr Gideon?s tax on the 1998 termination payout was not



deducted.
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4.4.5

I Tax on Wilson Nelson?s payouts was short deducted by K1 34,355.48 and
including penalties of Mr Nelson owes the IRC a total of

I Tax on Enoch Pokarop’s payouts was short deducted by and
including penalties of Mr Pokarop owes the IRC a total of

As of 10 November 2006, the six retrenched senior management of the Corporation
owed the Internal Revenue Commission (IRC) an estimated amount in excess of K2
million in outstanding tax and accrued penalties. This figure continues to accrue on a
daily basis.

Mr. Gideon (Transcript pages 328 to 330) was responsible for checking and
approving the retrenchment entitlements. Mr. Gideon also made an admission that it
was possible that they had used the wrong tax rate to calculate the retrenchment
entitlements. Mr Ruimb also accepted the possibility that an inappropriate tax rate
may have been used in the calculations for the retrenchment entitlements (Transcript
page 726 t0727).

I find that the tax rate of 2% used by the Personnel Division of the Corporation to
calculate the final entitlements of the retrenched staff was the wrong. It is clear from
the evidence that Mr Gideon was remiss of his duty in not ensuring that the
appropriate tax rate was used. It also equally clear that there was an underpayment 
of
tax to the IRC. I would recommend that this matter be referred to the IRC to further
investigate and take appropriate action.

Summary of Findings Recommendations

The following are my ?ndings in relation to TOR 1(d) 

Whether there was any irregularity or illegality on the part of the Directors or
The management of the Investment Corporation in resPect of the following:-

the signing of contract of employments in or about November 1 999 for the
Managing Director and the Corporate Services Manager with terms and
conditions outside the guidelines set by the Salaries and Conditions
Monitoring Committee;

I I generally ?nd that the variations to Mr. Ruimb?s second contract of
employment was approved by the SCMC prior to its execution and that
there was no illegality or irregularly on the part of the Directors or the
Management of the Corporation in this respect.
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With respect to the Corporate Services Manager?s contract I ?nd that the
contract was executed based on the general approval of the
Corporation?s terms and conditions of senior management.

Whether there was any irregularity or illegality on the part of the Directors or
The management of the Investment Corporation in respect of the following:-

(ii) the double termination payout for one Chris Gideon in 1998 of an
amount of about 75, 000 and secondly, in or around December 1 999 for a
further amount of over 

The allegation of double termination payments to Mr. Gideon was in
fact part payments of his termination entitlements paid by instalment
over the period of 1998 - December 1999.

The total amount received by Mr. Gideon was not conclusive but is
generally less then the alleged amount paid out to him.

Whether there was any irregularity or illegality on the part of the Directors or
The management of the Investment Corporation in respect of the following:-

the recruitment of terminated and retrenched staff;

There is no irregularity or illegality in the recruitment of terminated and
retrenched staff of the Corporation.

I find that the application of 2% as the tax rate to calculate retrenchment
entitlements for the management and staff of the Corporation was not
the appropriate rate to use and therefore there was generally an
underpayment of tax including added penalties owing by terminated and
retrenched staff of the Corporation.

The fact that the policies issued by the Minister for Privatization did not
receive approval from the Head of State as required under section 10 of
the Act hence, activities pursued in compliance of the policies were
unlawful and this also includes the retrenchment and payment of
entitlements to retrenched staff of the Corporation.

The following is my recommendation as required under ll:

?Whether any person or corporate party should be referred to relevant
authorities for investigation with the view of criminal prosecution or other
action. ?(my emphasis).

The IRC takes recovery action against the senior management and other
employees of the Corporation to recover outstanding income tax.
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